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SECOND PART 


1 


REPORTS 
Sir peyton Ventris KR 
One of the Juſtites 


OF THE 


COMMON PLEAS. 


CONTAINING 


Select CASES Adjudged in the COURT of 


Common Pleas, in che Reigns of K. CHARLES II. 
and K. 74 MES II. and in the Three firſt Years of the Reign of 
their late Majeſties K. WILLIAM and Q. MART; while be 
was a JUDGE in the ſaid COURT. 


With the Special PLEADINGS to the ſame. 


ALSO 


Several CASES and PLEADINGS thereupon in the Exchequer- 
Chamber, upon Writs of ERR OR from the King's Bench. | 


Together with many remarkable and curious Caſcs in the Courtof Chancery, 


| "OM are added 


Three exat TABLES; one of the Casts, another of the PRINCIPAL 
Marrzxs, and che third of the PL BA DIN GSò. 


With the Allowance and Appzobation of the LOR D KEEPER 
and all the JUDGES. 


The This — , arefullp cozreced, 7 GE. 
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IN THE 


$ECOND PART. 


The Plaintiff declares that the Defen- 
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KETC. A. 
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— the Caſe 


N Aa. Special yn 
Aſſuryſit againſt an Attor- 


The EE: declares, That whereas 


T.S. was indebted to the Plaintiff in 
a certain Sum of Money exceeding 
124. and the Defendant was indebt- 
ed to the ſaid T. S. in 12 l. aut eo cir- 
. citer, the Defendant promiſed, that 
if the Plaintiff would procure an Or- 
der under the Hand of the ſaid J. S. 
for payment of the Money which he 
owed the ſaid I. S. or any part there- 
of, that then he would pay the ſame; 
and avers that he procured ſuch Or- 
der, and ſhewed it to the Defendant, 


and requeſted payment, which he 


refuſed.,. Page 69 
After Imparlance the Defendant de- 
murs to the Declaration, 70 
The Plaintiff joinsin the Demurrer, 7I 
2. Againſt a Common Carrier, for 
loſing Goods delivered him to 


3 75 


dant is a Common Carrier, and ſets 
forth the Cuſtom of England, and the 
22 lars of the Goods deliver d to 
im to be carried from B. to London, 
and that he paid him for the Carri- 
age, and the Defendant loſt them, 


Page 75, + 
Iſſue thereupon, 
3. Fre wn 2 Sheriff for Returning Ni 


la Bona upon a Special Outlawry, 


when the Party had Goods, 84 
The Declaration ſets forth the ſpecial 
Matter, | 35, 86 


Defendant pleads, That a Prerogative 


Writ came out of the Exchequer, 
| whereupon the Defendant ſeized 
the Goods. Nulla alia bona, 87 
The Plaintiff demurs, 88 
4. Fo not Folding his Sheep upon 


the Plaintiff's Land, according to 


Cuſtom, 136 
The Declaration ſets forth the ſpecial 


Cuſtom and Cauſe of Action. Iſſue 
- thereupon, 137 


5. F02 Noun up a bee 185 
The Plaintiff deelares, That he was poſ- 
ſeſt = and did inhabit in an ancient 
Mef- 
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| —n . a 
ſuage, and that he had and ought to 
have a Foot- way for himſelf and his 


.., Servants over ſuch a Cloſe, &c. as 
_ has ing to his ſaid Meſſuage; and 


bindred and deprived of hi 32 
I 
6. Invebitatus Aﬀygmpſit wren ee 


ral Pmiſ 
For Money 
= Plainti 
4 For Money 


Thad 45 and received Br the 
's uſe. 
laid out for the Defendant. 


For Money due to the Plaintiff for = 
See of an Meceunt. The 
Defendant bath. nat paid the (aid 
. {eyeral Sums, tho requeſted, ec. 

Ami e firſt and fecand Promifas, the 

endant pleads Nowaſſumpſtt infra 
| oh anno; z 26 t the third and fourth 
age he pleads Non ed 


. to the firſt and ſecond Promiſe? 
the Plaintiff replies, and fees forth 
an Original ſued forth in a Clauſuns 
egit within the ſix years, ea inten- 
tigue to Declare againſt him, and 

that he promiſed within fx years 
N before. the Sujng oP. chat 

23 Original. 14 

The Defendant. craves Ojer of the Ori- 
ginal, and hath it; and ſays, that 
the Writ will 05 warrant the De-: 

ays Judgment, wi e 
e hig admitted to ſee 


| forth thatWrit. 4 Harratiaandum 
| Varrec. fugm.. 

J "The Plaintiff demurs to the Rejoinder : 
' | "TheDefendantjpinsin Dem 7550 
| 7. Foz Words, vis · We d Pen- 
f . sen ib bas be 3863 - 
* 0 3 


E Kadant 1 +, 4 
bis way dug Ditches and Trenc 7 
droſs the Way, and erected Hedges 
and Fences croſs it, whereby h Th 7 

S Way, 


For Money roc of P 4 


o The Plaintiff declares, that "Ep Pri. 
\. Feftant,and never profeſſ d theRomijſp 
Religion; that he bath been a Mem- 
ber of Parliament, and did 
therein; ſats forth the Cool rium 
of the Plaigtif, and of his 
member of Parliament, the 

ex wlteriors malitia other 


W. ; 
W Page 264 
The Defendant pleads Not guilty, 265 


In Aſſuusnpſſt the 5 ing declares 
4 1054 an of 


A Iudebit atur, = well for Meat, 


7 Drink, Brandy and Tobacco, as for 


A Bru yr 
Brant Meat, Dri 
1 . 1. Horle- Meat gh 


found and — her by the "o_ 15 
as an Innkeeper, 


Another 1 for Goods ſold. 


An Inſinu the Naintiff 
ſays, that᷑ the dan hath not 


pald the ſeboral Suns, E * pro- 

- uct fam Nö 280 
The Defendant * an Outlaw 
in Bar, atid ſhews, that J. S. im- 
pleaded the Plaintiff in the Commer 
Nleas in an Action of: Treſpaſs, and 
for not appearing ſho was waived, 
and that the Owtlawry isyetin force, 

5 n oft versficare por Recor- 

1 BL 


Demurrer to the bra; Joinder in 
Demurrer, ; 281 
ſault, Batterp and eden 
9 Vide Creſpats, n 


anzgnees, Adlon by and againſt them. 
Vide Covenant, 4 3 1 


- ..-.,. Adunpſit./ 
Vide aions on the enn: I, 6 9 


© r 


Award, vid. Debt, 2, 715850 
B. 
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"Currin, Adion againſt him. 
ky ay OR Won on the Ea, 25 


*. mY n won he c. * 


Rought by the Executor of 2 
- Biſbpp, againſt the Execu- 
tors of an 2 — of the 
Executor of the Leſſee, Page 51 
This Declaration ſets forth the Inden- 
ture of Demiſe of a Re@ory, &&«. 
with the Conſideration and Particu. 
lars demiſed. - | - 
- The Covenants to repair, and yield up: 
The Leſſee Entry, G. 51, 52,53 
And aſſigns the Breach in permitting 
the . c. to be out of Repair, 
Profert in Cur. the Leaſe, 51 
And Letters Teſtumentary of the 
Biſhop, 
HR. demur generally, | 
2. be r. an Attorney upon PET ro 
Agreement, for quiet age 
of Lands, 
The Declaration. ſetz forth, That = 
" Defendant covenanted pro & ex 
5 parte of. another. wel } +0 
Recites the Articles, avers performance 
of all Covenants on the Plaintiff's 
part, and. afligns; the Breach, That 
the Plaintiff and his Servants were 
ſued in an Action of Treſpaſ in the 


| — en eu. 


r 


1 Phar, aa Ln reco- 
vered againſt him, which he was 
. compelled to pay, £ > fic idem the 
Plaintiff, non quiete & patifice tecuit. 

Hage bo 


4 The Defendant pleads. ir. Con- 


; © ©extroprere, and Iſſue thereupon, 61 
* By Executors upon certain ſpecial 
-. Covenants, with their Teſtator, for 
2 £0008, of Land, which they ſer 


forth, 
They aver perſormonce by the Teſſs- 


tor in his life-time, and ſince his 


death by the Plaintiffs, and affign a 
Breach on the Defendant's part. 


Dane pleads quod Teſtator wihil 


habuit in Tenementis. . 
| The Pl 


aintiffs demur to the Plea, 98 
4. By an Aſſignee of an 1 « 
gainſt an Executor, | 
The Declaration ſers forth the Demiſe 
and that the Defendant's Teſtator 
covenanted to pull down three old 
: Houſes, and build three new ones in 
their Room, and to keep the ſame in 
good repair, and ſodeliver them up 
at the end of his Term, 119 
Sets forth the Plaintiff's Title to the 
ö on by Ailignment from the 


eſſor | 119, 120 
And that the Tenant for years Attorn- 
ed, 2 


That the Tenant in poſſeſſion died, and 
left the Defendant his Executor, Ge. 
That the Plaintiff hath performed all 
and ſingular the Covenants on the 
part of the Leſſor and his Aſſigns, 
Prateſtando that the Defendant bath 
not performed thoſe on the part of 
his Teſtator, . 
He aſſigns a Breach 5 fadto, for permit- 
ting one of the new erected Houſes 
to fall down, before the end of the 
| . and other defaults in not Re- 
pairing. Et fe the Defendant Con- 
ventionem non tenuit, ne 
The 


A 74 B L 5 of the Thang, 


| That the Leſſee entred. Wade his Will. 


P ts 


The Defendant wy 
- ſpecially to each Breachaſſign d, and 
a that his/Teſtator pull'd down 
the three Houſes, and built other 
three Houſes in their roomwhich he 
kept in Repairs; and * delivered at 
the end of his Term, Page 124 

The Plaintiff demurs to the Plea, as 

| 4 ſufficient as to the leaving 
one Houſe totally proſtrate an 
ruined, as the Plaintiff declared. 

The Defendant joined 5 Demurrer, 


Nel i 2 125 
5 Againi the Aſbgnee of an'Execu- 
trix, 19 129-228 


The Declaration: ſets fortH,7That the 
. Plaintiff was poſſeſſ d of a Term for 
years yet in being, by Indenture de- 
miſed to the Teſtator for 21 years, 

at the yearly Rent of, c. 229 

With a Clauſe of lle entry and Cove- 
: nants, io 


made the Aſſignor his Executrix, and 
died : That ſhe proved the Will, en- 
tred and aſſigned to the Defendant, 
who entred, and is ſtill poſſeſſ d. 
The Breach aſſigned was in the 51 
payment of Rent. 
The Defendant pleads, That ele 
ed over before any Rent due, 232 
Demurrer to part of the Plea; Join- 
derin Demurrer; Judgment for the 
other part, YON: 23 
Ge executio Brevis de ee 


ae The Plaintiff entred and was —2 


and avers performance ok all Co- 
3 . 1 
e Breach aſſigned; Eo quod the De- 
fendant bein poffell d gm 
nementꝭ adjoining for a Term of 
years, did demiſe part of the Term 
to J. S. who entred, Page 274 
And died pofleſt : And Adminiſtration 
granted to his Widow, who entr d 
and was poſſeſt, arid took HusBand. 
The Husband and Wife entred and 
were poͤſſefſd, andrefaſe'to ſuffer the 
Defendant to make the Drain. E- 
ſie inde pfoducit "felt tn), 10 275 
The Defendant pleads Ihat he permit- 
ted the Plaintiff to make a Drain ac- 
cording ta Covenant; but the 
Plaintiff refuſed it. ! 
The Plaintiff'demars.?'9! - - LOTS 
The Defendant joins in Babs 


8 Ott. mw | 5850 
J Debt upon a bond; the be- 


fendant craves Oyer of the 
Condition, and Pleads the 

: [Statute of Dur, 39d v6 89 
He ſets forth the Uſurious Contra@, 
the Money lent, and the Bond in 
queſtion given for it and that the 


Aumpnit quouſque the Demurrer be Money for Forbearance exceeds the 


determined, 234 


6 Jn Covenant, the Plaintiff 49 


upon an Indenture of Demiſe from 

the Defendant, | I 972 
Profert 3 in Curia the Demiſe, + 
Habendum, Reddendum ; The Cove- 
nants on the Plaintiff's s part, 273 
Covenants on the Defendant's part for 

himſelf and Aſſigns, to PIE to 
| make a Drain. 


43 


# 


rate of 67. per Cent. 81 

The Plaintiff replies, That the Bond 
was made by a Scrivener in his ab- 
- ſence who miſtook the Condition; 
and Traverſes the Corrupt Agrec- 
ment. 


The Defendant ders to the Replica 


tion. The Plaintiff joins, 82 
2. Debt upon a Bond, to o perform an 
Award, 110 
The 
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| EE in he Seon Part 


C4 oa ue r—_—_ ‚ 


T The pelendant craves' Ojer of the 


; Conditions and e that the Ar- | 


Ditrarors made nd Award; bot that 
they named an Umpire, Ur made 
ub Award by riding, bf Word of 
- Mouth, e111 
The Plaintiff replies; That true it is 


'F 2 the Arbitrators, nor the Um. 


by them firſt dioſer; thadt any 
W ARS but refuſed ; ; whereupon tho 
Arbitrators choſe ariother Umpire, 


- who mie att Award within the 


time limited, mw "2 
The Defendant demurs 2 and 
aſſigns for Cauſe, That it does not 


by the Keplication that the : 


| Defendane had Notice, that the Ar- 
bitrators had .named the ſecond 
Umpire, or that he had any Au- 
thority to make any Umpirage. 
Ibe Plaintiff joins, in Demurrer, 113 
Foz Rent againſt an Execttrix, upon 
a Leaſe Parol, 176 
T0 Declaration ſets forth the Demiſe 


to the Defendant's Teffator, of the 


455 part of to Corn-Mills and of 

dne Mat- Mill under the * 
Roof. to hold for one year, & fic de 

anno is aumum, as Toh as both Par- 


. ties ſhall pleaſe, paying Monthly 


for the fame the Sum of 65. 4.4. ob. 
: >ſo-lofig as the ſaid Teſtatot ſhould 
hold the Premiſſes; and ſhews, that 
- He entred and held it for fo long, 
and that the Rent is due and unpaid 
- for ſo many Months, per quod aitio 
acrredit, 


176 
| Healfo ſers forth Un6ihes Demiſe from 


yeat to year, ſo long às both ares 


& N pleaſe, at the yearly Rent of 


© $60. to be paid Qt varterly by equal 
rtions, the Tehanty ths the 
ent arrear, uod adio accrevit. 


3 Demiſe at Will laid, 12 


+. Rent arrear, Adio acctebit, 


| Another Demiſe at Will laid, betbe. 5 


4 


Contra 


Part of another wan, Ech fn 
atrear, , AFio accrevit z the Teſtato 
in his Life time, nor the Executri 
ol mortem, have not paid, P. 1 78 


The Defendant pleads in Abaternent, | 


That the Tenant died Inteſtate, and 
that Adminiſtration was granted to 

her, and therefore ought to be ſued 
28 Adminiſtratrix, and not as Exe- 

cutrix, ibid. 

The Plaintiff repli , That the 1 
dan admiriiftred is Executrix, be- 
fote the granting the Adminiſtra- 
tion to her: 

The Defendant, demuth t to the ops: 
cation, The Plaintiff Joins, 79 

4. Debt upon Bond. The Defendane 
craves Oyer of the Condition, 175 
is to perform an Award, 

Pleads, That the Arb Ifrators — 
Award. 

The Plaintiff replies,” and ſets forth 
the Award made in Writing, and 
aſſigns a Breach in not paying a cer- 

' tain Sum of Mone awarded, 220 

The Defendant demuirs.. The Plaintiff 

joins, =" uh 
5. Debt upon a Sheriff's Bond, 234 

The Defendant prays Mer of the w_ 
dition, which was to appear in 
cery to anſwer a Contempt. 


Pleads the Statute of 2: 23 H. 6. wy an 


Attachment iflued Que of Chencery, 
delivered to the Plaintiff, being She- 
iff, who cauſed the Defendant to be 
arreſted, and aftef took the ſaid 
Bond for his Appearance. 236 
formam Statuti et, & ſic 
ſeriptum Oblgatorium ilad, & c. va- 
cuum in lege exiſtit. 
The Plainti dem 


Defendant 


Jins, 


6. Debt upon Bond. Bao 834 25 


perform an Award, 


7 "he Defendant pleads, chatibe Arbi 


trators made no Award. 


C The 


1 The hana IT and ſets forth an 


i Award made ore tens, Page 240 
Notice of the Award, and requeſt for 
the Performance of it, 


Demurrer to the Replication. 
Joinder i in Demurrer, _... 


* a 


pere by Preſcription, 243 


TH Declaration ſets forth, That the 


"Town of G: 1s Antiqua V1 V; La,” a Cor- 


Poration' time out of mind. 
Power to implead, and be impleaded. 
A Cuſtom to make B 

© Governitnent-of Corporation, 

and to impoſe Penalti . 
Cuſtom to elec a Bailiff annually, 243 
"The! -Law ſet forth, Fo Forfeiture | for 


FE: a% 7 
r 


year then Hext fol lowing,who r 

ed to execute the Office, per * 
Adio ac accreuit. . 

'The Defendant {PH the Aa of 13 


"2. 

The Act Ge Hoek! 1 
þ And Alledę es that Kats and at the time 
-- aforeſa d waa Proteſtant Diſſenter, 
and had not received the Sacrament, 

* gps tothe Rites of the Church 
os Eng land within a year before his 
=» Wettiohs and that 40 ſaid Electi- 


on (by virtue of the ſaid AQ) was 
r 8K. : 
the Panar ins | : 
The Defenda _Y 
. Deb 8 10 upon two rn 
A *Demiſes by Leaſe Parol, 249 
The firſt Deriffe. 


Exception, Habendum, Reendum, 
Entry, Rent arrear, * ATi 8 


The ſecond: Dette Exception, Hades 
dum, Reddendum, Rent arrear, ATﬀ;o 
Actrevit eee 

The 8 pleads, That the Plain- 


Laws for good Nh 


3 DEAE elected Balif for the | 


Rs * 


Seilin of t 


& 1 


pere dimiſſionis (it ſhould have been 
temporibus dimi Page 51 
The Plaintiff replies, That before the 
ſeveral Demiſes, one J. S. demiſed 
to him for 41 years, the ſaid J. 5. 


having then full Power, Right and 
7. Debt upon a By-Law, made by . 


Title, to make ſuch Demiſe; 
vertue of which he entred and was 
poſſeſſed, and demiſed to Oey 51 75 


The Defendant demurs. e 
The Plaintiff joins in Demurer, 253 
Diſtreſs and Wage 
Vit Replevia. 

+ Ar 42 . : 57 
wt F En. et 
7 5 in the FOTO 
4 e of the Court 28 
The Writ 107 e þ Court af 


ws 


The Return of the Wir +l 1 


'The Memorandum, and Declaration in 
+ a ſpecial Action of the Caſe, wa 


grinding at an Ancient MH. . 

e Manor and Mill. 

The Plaintiff Farmer of che Mill * 

habuit &. habere debuit the Toll, 288 

The Dean FE an Ancient 
Meſſuage, whic ought to ind at 
his Mill. 5 1 yl 

That the Defendant erected 1 Hand- 
Mill, and ground there with, ration: 

__ exjus the Plaintiff loſt his Toll. 


mw Defendant Imparles, and pleads 


Not Guilty, 

Poſtea, Taler, Verdict for the | 
Ihe judgment. ts 0 
The Placita un the Bucher 


my * 


"The General Errors aſſigned. 


289 


2 

bi 

S 

| 
1 
* 
by 

5 
8 


e 26% 2 


r 


L ” 


bit habn in tenementi tem- A Seire facias ad bn 2 ra mA s 
| | ' prayed, and awarded. The 


3 n AYES OPT OV WIFE is: ray. nt 
4 


n 282 


| Avery, That the Defendant being A 


. b n 


_ | Contained in the Second Part. 


The Defendant in the Writ of Reer 
"appears, and pleads in anllo ef Er. 
K her | Page 291 
The Plane in the e 


The tet Error, 296 
The Return of the Wit. jo 


The Placita, 


The Memorandumand Declaration 962 
on an Inland Bill of Exchange. 

The Cuſtom ſet forth, That any Mer- 
chant, or other perſon, vel Ordini 


70, ſuper di ſum accept ait, & ſic per 
25 amentum appunituaret, fad 4 Ud- 


'' lore recept. &. Upon Refuſal to 


pay, the Merchant or other perſon 


to become chargeable, , 298 
Merchant at N. drew a Bill upon 
one 7. S. in London, N 55 to one 
P. or Order, for Value received. 
by Ml preſented to FS. W 
im. 


orders payment t to thePhintiff, © 


5 had Notice, and the Money de- 


manded of him; but refuſed pay- 
ment; of which the Defendant had 
Notice 299 
And 4 *thargeable, and there- 
DN pro poles payment; but tho 
ueſted no ent, 300 
The Defendant Proteſtando that there 
is no ſuch Cuſtom; for Plea 3 
That one C. an Exciſe· man, paid the 
Defendant the Money iti queſtion, | 
being the rays . to the in- 
3 "har it ſhonld be paid to the 
N and the 2 1 at ( C $ re- 
ad drew tlie B of 
ThatC. was then iche to Nees, 
frau per Record' Scaccarii, 301 
That an Extent iſſued out. | "EW 
uirendum.. . 
The Writ delivered to the Kherith of 
| London. TH 
An Makin by thew, _ 302 


11 is 
: | 2" 5 $35 ti 


An Extent iſſued out to the Sheriff of 


Et una &. eadem Billa; Et una & ea- 


The Money and Bill of Exchange ſeix- 
ed and returned into the Exchequer. 
The King became Entituled, 


N. for the levying the Money, and 1 
the Money paid thereupon | 
Averment of ana & eadem perſona, 304 


dem Summa. 
The Plaintiff demurs to the Plea eſpe- 
, cially, Cauſes of Demurrer. 
The Defendant joins in Demurreg, 304 
Eleven Continuances, 304. 303, 306 
The Loquela, and Proceedings reviv 

by AR of Parliament 1 V. & 
judgment for the A TO ſo 
A nes. Y awarded, ...- 

rito nquiry awar 

The Inquiſition return d. E — 
Damages found, Judgment 3 
Plaintiff, 1972s 0 


, = EC 1 
— n 
1 . — ch w > - "x 


eri 


lente and Releaſe, , 120. 
S and Toll. | 

7% Vu ea, 3. = i 
vn. If 


Pogue abees, 
th we gg, 101 
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_—_ — 79 


* —ꝗ— 1 „ 


Sing wo vx: 


1 


441 „1g 


11 8 * es 
„en vids He on nec 8. 


. P 9 
cot IG INS Im 4 2 516 R. 


N 


1 5 ar 19, a 


1 75 5 L E 97 the ee 


—— 


* 
. . Y - _ ww ” 
CO ESE 10 cet RG 
_ 
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A 
= e 
Beplebin. 
Tes Plaintiff Deciitis for 
= — — and d eight 
nl a Ade el $ the ta- 


Mug af Baff to the Bean and 


r of Camerburr, Page 131 


Sets forth, that they are Lords of the 
Manor of MI. 

That J. S. was ſeixed of wee A 
2b, patcel f the ſai Manor, an 

held it of the Dean and Chapter by 


Fealey, Rent and Suit of Court. 


Sets forth a Cuſtom for the Lord to 
have a year, india half's Retit upon 
every Alienation, and power to di- 


by Deed 
Anceſtor 


granted at A 


das of the Avowant and his Heirs, iſſu- 
ing out Meta FRA THF of which 


the — in was parcel, with 
e Set 1895 6nally 


"to ny void upon payment of 100/, 


20 © YR 


ah. 4 certain day 7 to come, 
which was not paid, &. 146, 147 
And for ſix years Rent Arrear the Di- 
ſtreſs was made, which the one De. 
fendant bene advocat, and theother 
bene cognoſcit, as in t 3 char- 
ged with the Diſtrefs. 
The Plaintiff demurs to the Avowry 
and r e ast AN 
The Defendants pin, Page 1 148 
3. The 1 . dre fo or taking 
is 210 
The Defendant avows for Da e- 
Len; and ſets forth, 25 
N ſeifed 1 in Fee, :demiſed the 


TLocuf in quo to the Avowant, to 
bold at Will. 


That be eiitred and was polleſt, and 
took 10 Colt Dawege feſant; prays 
J 580 edit and a Return, and Coſts 


Damages, Fi 
Statuts. br HR ing 10 ; 


1 Pl leads oe 
| "STA e þ 


cus in 110 to him tore th 4 pretend - 


ſtrain fardls : £ 7 df ile to the Fant, frat 
- Shews the Aenatſon and the Parcha- for 6 Years. 7 
ſer's Entry, aid that here was ſo Thar he . god yas oh - and 
much SENT A _ by Cuſtom + cnt thy, the 355 De ene d. = is Colt 
and becauſe the ſame was unpai er He t demi- 
the Defendarrt difffaftied infra feo- © fed to the e moclo &. formt, 
Am, Ge, - "2s be bach ſet fortd, 211 
3 PPS wet NEG ance The Ayowant demurs.generally: 
 TheDefendant joins in Demurrer, 134 The PI in Nouns, 1 pip ee 
. 2. Again je; defend: One of 45 | a eclare agai * 
which a "t je Other” know- Defend nts, . br ing a etain- 
ledges the taking e wn - Ing the Cattel. 341224 
for renz - Kd : 5 be of the _ ; AVONS, the 
Is et fort bleed e ore t 5 ber two make e136 hi 
os * R. I. Pry were ſciſed in © Ag 15 eg 


wtf 
"Father 
the Anon: ts in Fee. 1 i hs th Fit 
ef agertaia Meſſuage, & c of which 
E Locus in quo was parcel, demi- 
ſed t bene Fears, if A. B. 
und C. or eit them ſhould fo 
long live, cer of Rent. That 


* = * 9 „ 
— FRY IS 


CE Lat; a 
g 0 r & 3 


28 Seire fac 
A 


, "fy 


. Contained in the Second Part. | 


n 


—— 


* 


That the Leſſee entred· 

That the Father being ſeized of the 
Reverſion, died ſeized, and a de- 
ſtent to the Avowant as Heir: at 
Law J who diſtrained for Rent ar- 
rear, a Page 225 


| . — — tertiam potent, . 


And averrs, That C. is ſtill living, 


In Bar to the Avowry, the Plaintiffs 


- confeſs the Seiſin of the Father of 
one third, and that 7. S. was ſeized 
ol the other two parts, who licen- 
oed the Plaintiffs to put in their 
+. Cattle upon the Locw i n which 
they did. | 25 


i The Defendants demur to the Bar. 


- The Plaintiffs = in n 22 7 


"Lz 4ST } 


dant's Lands at the time — 
ment, or at an time ſince 


wie Sheriffs bf 


nal rim bnns 3717 
The Princff . A Tn a) 
A the Return 


The Sheriff — Thathe had 4 


P:$2who was then Tenant 

1 Lands which were the Defendants 

85 che time bf the Julgment, and 

that thert ate uo other is, £0 
both, Gai „ 102 27987 


"The Ter- ename ſalvis- fl ee ex- 


e Leqptionibus, Ge. r A 
3 


rot ion? rey CED 


ThePlaint TT ee and ad- 
zourn d, N Act of Fucllathest, 
2 Fibre . In 

A further ——.— 117 

The Plaintiff prays Erecntion, 5. 207 

The Ter-tenant pleads in Abatement 
of the Writ, _ alledges, that there 
are other Tenants of other Lands in 

Surrey belonging to the Defendant 
at the time of the Judgment, and 

prays Judgment, e that the Writ 

may be quaſh'd. 

The Plainti denun io! che Plea. 

The rr n 103 


3s 7 Sherift,. an 
y  Adtion againſt hint.” <A 


* 


n Aion on the Cate, in 


"2% AER CL ets; 0 We Plea 658 e 
5 ee bean id Dat 3. 
aeg . ir tor L 1 1 Slamer. + : 
The judgment r n the ; 
4 by 1 Wo 2 the W of Lon- vi art on the Cale, *. 
155 75 17 T7 - wag ns | & 
'The Plaintif obtulit þ at the Return. of | 2 5 (al Qetviz, bout 
The Sheriffs return, That there were Void. Traber, a. ale 
0 Teuants of any of the Defen- n 2 1 


$474: 67 77 ei . Tell 2 


TIF 105 = mfg s inn, — 2 
17 Big l nn 
od any” \ 1+) Treſpaſs, + r 
i M 1 bur unde 
/Kelpaſs againſt the Deſendant 
eu — 2 F. for taking 
n nn and Impohnd- 
= ng his Cattel aasee florem elit of 
5 S 
9 —.— „to the as, 
5 dont par, ng, b 
he pleads a Seizure Ts 2 4 
Fieri facia of the Common Pleas, 
and 


| ant, ben 


2821 UNC Ain 9 1933 30 ? 


CN 


78 2 


1 TAB LE of the -Pleadigy -* 


2—— 5 a... 


00 tb Sheriffs Warrant theren por... 

and that the Cartel were apprais'd at 
171. being tke true Value, and de- 
tai d until the aid Sum was paid to 
che Sheriffs Bailiff, for the uſe of the 
fad Sheriff, pro deliberatione averio- 
rum, prout bene bcait, which was the 


: refidue of the ſaid Treſpaſs; 3 47. | 


bor that he is gallty before or after 
the ſaid taking, Page 97, 92 

The Plaintiff demurs, and affigns for 
Cauſe, that the. Traverſe is 5 as to 
Time, and that the 11 J. ought not 

to have hen paid to the uſe of the 
Sheriff, by the Law of the Land. 

The Defendant 

2. Treſpaſs for Afaule', Batter 
Wounding and tmprifoniment, 4 

As to the V: & armis, 922 lner ationem, 
the Befendant (pleads Not guilty, 
and Iſſur thereupon. 

As to the reſidue of the . 
pleads, that he obtaihed leg 
againſt the Plaintiff in the Common 
_ in an Action of Irdebitatus 

mpſits, which Judgment was af. 

b bar dsſer i de and vacated; but 
before it was vacated, 2 Ca. 2 was 
ſued out theretipori, directed to the 
Sheriff, WhO made his Warrant to 
the Bailiff of the Liberty, 190 

The Bailiff takes the now Plaintiff 
thereupon, and had him in Cuſtody 
until he paid the Money, que ſunt 
idem Refed', Inſult & Im- 
priſonat', and Traverſes, that he is 
not guilty r Ge. 

me eee replies, That ii now 

ndant (then Plaintiff in the 
Agent) was an Attoraty whoſe 
85 to enter Judgments fairly 
end honeſtiy. and that he lin de- 
cœit of the Court. entred the Judg- 
ought not do have 


” 


dne it, a 2 n 


1 75 * 


joins'in Demurrer, 93 


That he de 


ö 22 191 * enen os 060i 


1 chat ter wund on m—_— 


nation end Contideration ofthe (aid 
— l „the ſaid Ju ment was by 
the Lad Court 5 * void 4 
ist e 192 


The now Defendant hig in the 
Judgment) confeſſeth the Matter, 
1 ſaith, that he appointed the 


Judgment to be duly entred; but 


y defaultof the Clerk ĩt was entred 
belege Abſſhue hoc that it was 
entred by the ſaid now Defendant 


Falſo & Fradilanter i in Aereptionem 


Curis, N NK 


eee ibi d. 
The plaintiff mrs | 


Anne wt, 


The Detendant-joins, N a k 195 


(25 22 ing os delia; 


Trover, 


„„ 


The 8 ſets forth che We: 


_=_ to be poſſeſs d of ſuch and ſuch 
Goods, vhicbh came tothe hands of 


the Defendant. ibid. 
That the Bankrupt exerafed the Trade 
of a Vintner, and became Indebt- 
ed to ſeveral Perſons 
parted from his Dwelling: 


::- Rouſe,' aud became a ae 
=. 


That the Creditors petition 


Lord Chancellor. I 7 7% 


The Commiſſion 1 2 5 5 64 


The Commiſſioners find in u Bark. 


rupt, and make Aſſgnment to the 
Plaintiffe : e iT 265 
'A Converſion of the ſaid Goods: by 
.cn: the Defendant. 5656 


: The Defertdantdemurs tothe Deelara- 
2 homo; wow ids Ito 

{The Plaintiff pins 5 in 2 ibid. 
: Agaive the Sheriffs of. Landen and 


others, for 225 J. in Money fm. 
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The, F ue 28 to part of the 


Goods 9 105 ich they ſet forth in par- 
© ticuJar) That the Plaintiff formerly 
brought an Action of Treſpaſs upon 


tbe Cale in the King's Bench a- 


pink the now Defendants,” for 
taking and carrying away US 
Goods now ſued for, 

hat upon Not Guilty pleaded; thei. 
ue dame to Thiaty and the Jury 
Z dey a Special Verdict, $59, 
Which they recite at large. =) I 


That the Owner of the.Gyoda bane: 


a Bankrupt. | 
That a Judgment was Tecovered a- 


gainſt him fot 100 f. and a Feri 
Facias, iſſued out; which being deli · 


ver d to the Sheriffs of London, they 
ſeized the Goods in Executiof, 


That after Seizure, and before Sale, a | 


Prerogative Proceſs iſſued out a- 


gainſt the Foods, 178 is ped | 
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s taken by Inquiſi tion, inven- Es. 


aul the Fans: "4 Ha not. if 
the Court ſhall adjudge them guilty, 
* they find for the Plaintiffs; if not, 
for the Defendants, 165 
After ſeveral Continuances the 
u remaining ine die, was revived 


and continued by Act 

aevi M. & M. 
er which, lud ment for the De- 
fefidants, 4 a 166 


That the ſaid Defendants ſhall go ſine 
die, and haye their Coſts, 167 

Averment, that the ſaid Judgment re- 
mains in full force. 


3 in the ſaid; Action of 
Treſpaſs, 105 4s 


Keen. are 
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That the Cauſe of dates was 7% 


ſarye i in both. 


61 Arid that the Plaintiffs ; and Defen- 


ants are the ſame. | 

parati ſint verificare unde petunt 
J e i prædicti, the Plaintiff, 

\ AFionem ſaam verſus eos habere de- 
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, leaded. Vid. Debt, Nic) 
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2 2 3. 
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2 Hill. Anno 21 & 22 Car. II. in C. B. Vol. II. 


Nicholas Ramſey was alive at the making -of that Ad. John 
the third Son (afterwarys Earl of Holderneſs) was naturalized 
by At ol Parliament in England 1 Jacobi, Ind ptix the 
Lands aud Ref#02y in queffion ; and being ſeized 22 Jac. bÞJnden- 
ture Tripartite, between him of the firſt part, Sir William Cocke 
and Martha his Daughter of the ſecond part, and Charles Low 
Effingham of the third part: In Conſideration of a Patriage 

ES” to be han between him and Martha, did covenant to levy a Fine 
— tothe uſe of -hfmſelf fÞ2 Life, and afterwards to Martha fo? Life, 
—_ the Remainberto the Heirs Bales-of his Body, the Remainder to 
his own right Þeirs. . 135 
And 29 Sept. 22 Jac. the Marriage was had, and the Michacl- 
mas Term after a Fine was levied actoꝛdingly. The 24 ok Jan. 
x Car. 1. the Earl dien without Iſſue, Martha entred and was ſei⸗ 
Zed foz her Life, and died g7 Car. Et codem anno it mag found 
by Oftce, That the Earl v Holdernefs ditd- ſeized of the Retoy, 
as befoze, and without an Heir; and that King Charles (anno de- 
cimo) granted that Recco to > & "YH? ECEE 
George (the fourth Son of Robert) was naturalized by the 
— | dere 7 Jac. pe had Iſſue John the Defendant, Nicholas 
. Patrick his N 65 1. bargained and fold to the Earl of 
Elgin and one Sydenham, virtute cujus & vigore Statuti, &c. they 
were leized prout Lex poſtulat; and in 1662. bargained and ſold foz 
Pears to-Amabel, Counteſs of Kent, and Jane Hart; and after: 
wards releaſed ta them and their Heirs in 2665. They being Eien, 
bargained and fold by Leaſe and Releaſe alſo to Pullen and Neale, 
hv entren, and\bargained and ſold to Sir Lionel Talmaſh and 
—— — _— of the Plaintiſf, upon whom John the Defen- 
pon which the Aﬀion is bought, and the great Queſtion in the 
Cale was, Mhether Patrick the Son of Nicholas might claim the 
TLuds, as peir to the Earl of Holderneſs, by virtue of the A ot 
© Porliament in Ireland, 10 Car. 02 that they Hould deſcend to Fhe 
F the Son of George, naturalized in the 7, of. Jac in 


England? £ mY 
N b 


Wide und Archer (who argued fir were ot Option, That 
however the Point was avjudged, the | bare comd nt ve 
Judgment” this Uetdit ; koz they do not find that. Patrick 
entre uz was ſeized,” but that he in 165 f. did bargain and fell, &c. 
Virture cujus the Bargainets were ſeized prout Lex poſtula; 3 aud 
; — * in 32 4 _ 3 Pal mach as Gd their 
4 gainees ſeized prout Lex p at. k eudant 
entred,” and lo the Primer Polſeſiion is in him, which is a gaod 
Citſe againſt the Piaintitk, do whom none is found, it not being 
found that patrick entted. 1 45 13 e 70 "Fe * 9 We 
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the — Alattandl ſerue ſu England. 
pears fo: the Daughters, the Heirgof Robert — 


ther 11 0 


hot By At of 1o Ca.. Wan mut zi ona 
r Ten and Vaughan, Chief Julics/viffred in tbr two 
Points. Aab Se D enen 53175} 14 $37 e 
As to the Firft, 'They | ſao it would be intended Pacrick ontred 
fo a Uerdif that leaves all the Matter at large to the Judgment 
of the Court, will be taken ſometimes by Yntendment3:ag well as 
where the Jury tonclude upon a Special Point Cr find an 
Incumbent reſigned, the-Reſignation shall der intended netept ed. 
So in 4 Co: Fullwood'8 Cale it was found, That one cameibefoze 
the'Recozder of London and Mapoz of .the'Stapley & recugnobit ſe 
debere, & c. und did not ſap, per ſcriptum ſuum obtigatoriumi; net 
fotmam Statuti, pet intended o. Vid; Hob. 264. And there 
they find the Bar gaintes (ered! prdut lex poſtulat, that dath nat 
feave it dondtful whether ſetzed oz no, but whether by Night of 
Cirong; fo2 Seiſin muſt de taken as kaund expzeſſy. Reither do 
chtp-find ay other in poſſemton, na that the Detendant made any 
Claim in twelve Peats after, which enkortes the Jntendment as 
before: And ti is found expellp that Pullen and Neale entted in 


for tis found that he vied,: "but not When;'iſo''it miabt be at 


* 
Py . 
Wa 
5 
— 


1665. ſd that the Defendant had not the pzimerPoſſeWon however, Sund ii 


or if he had, he would not have Judgment ik ' ns other Title were 
tound fo? bins," bog is relolvey' in 1 r 57, 58. Hern and ame 


pn: e. Niet din Gi 
© As to the ſecond, It hall be intenyen Robert died before 10 Cat 
— de ig found an Mien, und ſhalt'be pꝛeſumed ta have continued 
uo during his Life: unleſs found to the tontrary ; then the Defcent 
to the Daughters is obſttuſted by the Incapacity of their Father. 
And tho” when the Title is found koꝛ the King, the Coutt ſhall ad 
zndbyre* fo! him 3 vecauſe the King's Courts are intruſted with his 
Rights, tis not lo at any other Perſon: But they wall tabe no 
J notice of any-Tivle found foxa Stranger. 

+ Mheref02e'ithep hew (notwithſtanding 'hete"Orniions mn the 

Gerdi) that Judgment might be given fo2 the Plaintiflt. 
And Tyttel wüß of Opinion, in the Puncipal Matter, top the 
ae In his gegument he considered of divers ums of 
ante, n , acquired, which was either local ox legal: 
Ag when a Han is won in the Leet, denizated by the King's 
Letters Patents, obtained by Conquett, oꝛ naturalized, whtch Matu- 
een mut be by Ad or Parliament. and cannot be limited, 1 Cro. 
1 an Indiament of Treaſon:agamift fuch an! one is contra naturalem 
lgeantiam. Neither can it de confinedto Plate; foz tis due to 
the Matural, and not to the Politick Peron ot the King, Mo. 790. 
And the Plea of infra ligeantiam Regni (8! Angliæ was rejetted 'in 
Þ > Calvin's 
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eſt naſci, & idem naryralizari, dd he argued, That in 
Ireland hath the line Court of. Parliament 
hath alſo the ſame Power, and conceived that 

were introdated e Parliament in Ring Jok«'s 


dorit ſecum in Hiberniam Viros diferctos & legis peritos, quorum 
'& Ao djutvrairate: temporis ;omnia,/ proſomuntvr, "agg 2th elſe 


don ao. 


ond Calvin Cate in 7 Co. 22. 21. the 
Dominium Regis, ſed non iufra Regnum Angliæ. Orurke committed 
enn ee and it was held triabſe by Commiſſion, bp 33 


 Caltin's Cafe in Co. and ſad 10 be nber bend of "IJ 


oe ge 7747 


time: 25 in 5 
Charter xx H. 3. it is recited, that Johannes quondam Rex Anglia 


-Communj Conciliv' & ad inſtactiam Hiberncaſm, ſtatuit, &cc. 


acta. In the. laſt. 357. it appears, That. . were hol- 
ven there before 17 Ez 1 R 3.12 | Hiberoia habet Parliamentum, 
&ifaciuar Leges.” AD in 4 Inſt. 453. iy, They vip naturalize 
an Alien; end lt they ba fo, be is alt one with an lriſh Man bon : 
As one that -putchaleth his Freedom in a Cowozation, hath all 
Fnemunitfes as amply as he that is bom 8 Member of it. Neither 
doth follow from hence, that an u of; Parliament in lecland 
couldblad-Englan/j\ft ig the Lam of England cooperating with 


the: Aa; that gfves the Naturalization an offe here. The dd is 


but motto Impedimenti: AS if ons wers attainted by the Pariia- 
ment there;- de 'thouly forfeit: dis Lands here, and; if that at 


Se e repeated, he-thouly be refo2ed ta them.again 7 yet cher 


were oblightive--to England's The a of Irclapd is cauſa 

qus non; the Lats of. England ig xpuſe. proxima, 
and this of Maturatz ation was one ot the Manders of the Powers 
rhe lk Puvileges of Parliament; As Legitimation of a un 


"41 [Theotber three Jultices were of a contrary Opinign, and argi- 
ed to this effet; 'That lrehnd vas a ronquered Kingdom, the 
con: compleated, if not begun in King Henry the Second's 

z in whoſe time there is no-Recozd of any Eſtabliſhment, and 
— 'a Cheiſtian' King they remained governed by their. olun 
Laws, unt Ning John (Anno 12 Regni ſui) by Charter 
(fox ſo they conceived it to be, and not by. Parliament; ; fo2- it 
appears: that the Nobles were \won, whics is not uſual in Ars of 
Parliament; neither is it Teſte: Rege in Fatliamento) introduced the 


Engliſh Laus; pet it ever hath remained a diſtinſt Kingdom. (uiz.) 


from-the bringing in the Laws by Wing John, M. Paris, Hill, age. 
Conqueft-byought: it 255 


H. 8. ag Treaſon out of the Realm. 20 H. 6. 8. The Junges ere 


nee not bound to/t&e- notice of the Laws of Ireland. Firzh. tit. 


Voucher 239. A Van in ireland cannut be vouched. Anderſ. 262, 


263. 2 Inſt. 2. it is ſald, Magna Charta, no: the Statute Laws here 
did nat extend to ireland untl Poining 8 Law, 10 fl. 7. tho! in truth 
tt appears to be befoze by 8 E. 4. 4 ea 10 nelthet are they * 
FT f ' 3 p 


* 


. 
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by any Statute ſince unieſs named, Dyer 303. Iteig (aſd of Lands 
E in Capite in E. and: and Ireland, 8 e ang $0, be 
ſeveral Liveries and by ſeveral Seals, x z Ed. 4 7, Men the 
Uing went into lreland it wag hein ta be a Cloyage. Renal. gu 
Wylde (aid, To Kingyoms could nat be united but hy Ad of 
Parliament ; and there ought to be kccimacn das; and fg 
Lord Coke, 4 Inf}. cap. . Seorlagd. But this tha Chief Justice fad 
in his argument, was nat requifite. in cale ak a; conquered 
Nation, which: hereby had loſt its Dzigingl Night ol holding Nax - 
tiaments, but be agreed in cale of Aingdams innependent one 
upon the other. pe ſaid he had a Charter whereby Gaſepigne, 
Guyenne and Catais were imited to England in Ed. the 39 8 time, 
und recited ta be by mutual nad upon a Peace concluded, that Wales 
was fully conquered: in Ed. ift time; wherein then all: ub- 
mitten de aſte t baſſo tu the Aing;; ann it appears: he abao- 
gates ſome Lows, makes; ome, new, and contimtes others, and 
Wales wag :tnited and conſolidated: with England, in H. 8, time 
AF of Parliament here, but there was no Aa on their part el. 
ther is keland only @-diſtinft Kingdom, ; but allo, fubammate, f 
Law enatted here to extend to d the Ming s Dowinians: wall 
bind kreland 1 Writs of Grroꝛ have; always been baoughtabere: ta 
reverſe. Judgments in lreland; and thep naturaſiy tie, as the Chiet 
Jufice faid, inta ali ſubamunate Kingdoms, Titz. tit. Ad; 562. 
F{Urit of Etre: to reverſe a Judgment given in an Aue in 
the County ot Glaworgan and 2 H 7. 1. B. it is ſad many 
Weits of Erro: have been braught ta reverſe Judgments gi- 
ven fir Calais, tho it was alledged the Ciuil La there was in 
ene „ I. 45, een, 3G enen 33 neee 
So the Romans allowed Appeals out oft ever» Mobince ſuboz- 
dinate unto them, as appears by the Cate of St. Paul in the Ads, 
and tis againſt Mature that the Jnferfour ſhould have. any zune 
ence upon the Superiour; ſuppoſe-a Bill of Naturalization- were 
bꝛought into Parliament bere and rejeſted, and after it ſhould paſs 
in hreland, ſhould it haue the ſame effeft as if it had paſſed here r 
M this might have been; what needed the Endeavoues in the be⸗ 
ſitting of Ming James's Reign to obtain an Aﬀt Foz the Matura- 
Itzotton of all Scots, and the Union: of both Kingdoms, when an 
a in Ireland would have been as effeaual, and proc with 
much greater facility 2 Neither is the Parliament of ſceland equal 
to that of d. fd chat might be aliened by an act ot Parlta- 
ment, us Gaſcoigne and Guyenge were hy mutual Conſent, tho the 
Ring cannot do it alone; therefoze King John's Gant to the Pape 
was held ablſolut eiy old; but lreiand could not be trangferted 
krom the Sovereignty of England by any Ad there, fo2 they can 
not dilcharge themſclves of their Subowination ta Epgland. II. 3. 
granted to td. 1. Ferram Hibernicam, and it was þeld to be void, 


40 


- 


11 
II. 
40 Ed. 3. 4 Inſt.'257. And if they ſhould male an Aw there, That 
no Writ 'of Etroz Hould lie into England, the Chief 'Julfice ſaid it 
would de void; kor their Power is meeriy pꝛetarious as to the 
Parliament of England, tho' not to the King in tegard of his 
Charter: Mhexekoze he (aid! it might de gueſttoned whether they 
could naturalize at all, ko? the King tannot alone, - and their 
ower is whollp derived krom this Charter, neither hath it been 
ttemptred by them until 10 Cat. 1. when the Earl of Straflord 
was Lieutenant there: Mhereag it was kald on the other üde, 
That to be natiiralized in Ireland was the lame thing as to be 
boꝛn in lreland; he denſed it, unleſs they adden by: the Laws of 
lrekand, 1 e. the Law gives him there all the Privileges a Na- 
tive hath'; but this was not ligeantia nata / fed data, and therefore 
tan exterm no further than the Power or them that gave it; and 
tho*it be fad, An Ati of Parliament can do any thing, that muſt be 
andeeffsod ag to civil things, which art but the Creatures of 
en; chererbꝛe may be altertd and dilpoled at the will ol the Su⸗ 
Authoꝛity ; but nature things ure not within its Power: 
1 Ax of Partiament cannot male a Man a Woman, o2 a Man 
o be bom in any other plate than where he was really bom, tho' 
tt may give him ſuch Paibileges as one hath that is boꝛn there, 
viz. ſuth as are within their Power and none elſe ; and 7 Co. 18. B. 
The time of the Birth is of the enente or a Subjeck bon, and 
after in Calvins Caſe 27. lt is laid, natura Ligeance reſpedteth the 
time ot the Birth, and he cannot be a Matural Subjet who was 
bom under the Allegtance ot another Ming, foz a Natural Subjec 
is the'toxrelative to a Natural Punce, and one naturaliz ed there, 
might in all reſpes be compared to an antenatus, who differed 
from a poſtnatus in theſe two things. 
Flrik, He was another Punte's Subject befoze. a Subjeck to the 
King of England  V ien 
Secondlp, Such an one might have been an Enemy, whereas a 
don Siibjet! may de Traitoz, but can never be an Enemy. Now 
the Sabhess or a Pyince that conquers another Kingdom become 
immedtateip Denizens of that Kingdom. But not e con verſo, as 
was held in Calvins Caſe, of the antenati in Scotland: But the 
Suden of a Aing who is Homager to that King, ſhall not be 
'Altens in any of his Domintons, as in Wales befoze the Conqueſt 
of it in Edw. the iſt time, the like in Scotland, as appears, Dyet 304. 
Pl. 57. FScor Was indifcd ol a Rape, who pleaded not guilty, and 
pꝛaped a Trial per medietat” Linguæ, and it was denied, fo2 that a 
Scot was never accounted an Alien, ſed potius Subject, tho the Chief 
_ Jufffce was of Opinion they ought not to have judged lo there, be- 
"canfe the Homage of Scotland had been loft fo long befoze.: The 
- Statute of 5 Eliz! is, That none ſhall ſet up a Trade unleſs he hach 
been an Apprentice to it by the ſpace of ſeven Pears. -Suppole 
| an 


wg 3 


6 Hill. Anno 21 &22 Car. IL in C. B. Vol. 


% E. 


— 


2 * * 


* — 


Vol. II. Hill. Anno 2 & 22. Car. IL in C. B. 7 


— . — 


- 
— 
2 
89 
2 


an Ad were made in Ireland, that it ſhould be lawful: fo? J. S. to 
ſet upa Trade e had never been an Apprentice ; this wou lo 
enable him there, but no Man would ſap that thereby de ſhourd 
have liberty to ſet up here: No, tho the Wlows of the AX were as 1 
he had ſerved ſeven Pears. So the Law is, That na Man can be 
naturalized here but by Ack of Parliament; here Naturalization ts 
a great point ok State interest, - therefsze the King cannot da it 
by his Charter. And the inconvenience would be very great i Na 
turalization in Iretand ſhould ertend hither; ko; tho it was ob: 
Jefted we might obviate it if kound to be ſo, by diſallowing their 
Ats, which befoze they paſs there, are ſent hither and remitten 
under the Gzeat Seal, and ſo we may repeal” their Ads; pet it 
was laid the like Power, by conſequence, muſt be yielded to Scot 
land, and we cannot dilannul their Ads; o they ſhall introduce 
what Aliens they pleaſe amongſt us without control. And tho 
it was ſaid a Naturalization there would do us no harm, koz it 


could never be made appear, becauſe no Certiotari could be award _ 


ed from hence thither; yet it is tnanifeſt there are ways ort ma Vide 2 Cro. 
Ring it appear. In 4% Ed. 3. 2. Low Beaumont s Cale, it is ſaid that 484. a Cer- 


part of Scotland was within the King's Ligeante and. part with- 


tiorari to re- 
move a Re- 


out, and that the King kept a Roll of ſuch Places as de had im cord taken 
der his SiubjeFton, and the Party was direded ta petition the at Calais. 


King to certifie whether Roſſe were ſo oz no; ſo the King muſt be 
Patty to their Acts there, and therefoze may certifie them, oz 
they may be given in Evidence as Fozeign Laws, oz the Sen- 
tences in the Eccleſiaſtical oz Civil Law Courts. Now ive muſt 
not always conclude a thing not to be Law, _ becauſe it is incon- 
venient ; but that fo2 which there is neither Pꝛactical Cuffom, 
Judicial Pyzecedent, o2 Ack of Parliament to warrant, may be well 
judged to be lo, *% | BA pet PAR h 
Woylde and Archer in their Arguments did much inſiſt upon the 
particular penning of this A#, where the Makers did ſeem to intend 
that the effect of this Naturalization ſhould be conſined to lreland; 
koꝛ the Preamble recites this, Pour Majeſty s Realm of lreland will 
be much impaired fo2 want of Scottiſh Planters, and that 100000 
were planted in the Pzovince of Ulſter; there it enaffs, That they 
15 N Read ſhall be deemed your Majeſty's liege Subjecks of 
this Pottr Realm of reland, and (This your Realm) repeated almoſt in 
every Clauſe, which would loſe its fozce if the Maturalization ſhould 
be conffrued to have a larger extent. They alſo took notice of the 
Pooviſo of the AX, That it ſhould not extend unto an Lands 
whereof any Office was found fo2 the King, and ſeized.into his 
Hands: And here was an Office found 17 Jacobi; they alſo menti- 
oned theStatute of 7 Jacobi c. 2. which enats, That the Bill ot Nu. 
turalization ſhall be twice read, unleſs the Perſon hath-received the 
Sacrament within a Bonth befoze, and alſo taken. the Dath# of 
Allegiance and Supzemaey: | "+52 .'+ o_ 
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" 02 To the.drſt eee 
3; Firſt, That Maturalization could not be reſtrained, at leaſt, not 


by affirmative: CWlozvs, fo2 it doth not ſap, (Pour Realm of Eng- 


land and not elſewhere) The At hath allo theſe Moꝛds, (as bozn of 


liſh Parents, as natural born Subjets) and other Wo2ds as full 
as may be; sito the ac of Naturalization of John and George in 
England hath the fame (lows mutatis murandis, viz. (of this out 
Regim)-and-in others they are more, reſtriftive, viz. (from hence: 
foxth:thall:be deemed, & c.) the Iriſh, At is that they Gall be deemed 
Natyral-Subjets ; that they ſhall inherit ſuch Lands ap haue dc- 
fcended-afcer. the firſt Day of King; James's.coming to the Crown 
of England; this hath na ſuch refiraint-. 1 jo 4s 

.- As to the Second he anſwered. It was the -Reftozy only 15 
was found in the Dffice.. The Cauntels alſa was alive at th 

time: and (could nat he ſeised ina the King s Hands. And as ta 
che Statute of 7 Jacobi it is plain, that it means a Naturalization 
* arliamunt here 3 fal it appoints the Lon Are Keeper 


+7 0:amniniger the Dathm, if the Bill begin in the Houle, 8t,4,090s, 


mm the Spenker 10 do it, if it begin in the Houſe of 


Oi 


,Tommon 
And ot this; Dyinian was Vaughan in theſe thꝛee laſt.thl of, tho 


., m:thr:0zacipakBatcer-heagreed:with the other two. +11) 
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Termino Sanctæ Trinitatis, Anno 22 Car. II. 


In Communi Banco. 


Thomas Harriſon & Ux verſus Dr. Bur well. 


N an Ation fo ſuing in the Spiritual Court after a Pꝛohibition Vaugh. 206. 
ſued out and delivered, the Plaintiff ſets fozth,That by an Act ot 
Parliament, made in the 32 H. 8. c. 38. it was enacted, &c. That 
from the firſt day, &c. all and every ſuch Marriages as within this 
Church of England ſhould be contracted between lawful Pertons (as 
by this Act they declared all Perſons to be lawful that be not pꝛohibi⸗ 
ted by God s Law to marry) ſuch Marriages being contracted and 
lolemntzed in the face of the Church, and conſummate with Bodily 
Knowledge, &c. ſhould be, &c. Deemed, judged and taken to be 
lawful, good, juſt and indiſſoluble, notwithſtanding any pzecon- 
tract, &c. and notwithſtanding any Dilpenſation; Pꝛeſeription, Law, 
oꝛ other thing granted oꝛ confirmed by At oꝛ otherwiſe, and that no 
Reſervation oꝛ Pꝛohibition, (God's Law except) ſhould trouble o2 
impeach any Marriage without the Levitical Degrees; and that no 
der ſon of what Eſtate, Condition o2 Degree whatſoever he oz the 
e, ſhould, &c. be admitted to any of the Spiritual Courts within 
this the King's Realm, oz any his Ozace's other Lands and Do: 
11 to any Pꝛocels, Plea oꝛ Allegation contrary to this atoꝛe⸗ 
: a D cr. 4 , N 
And lets kozth further, That one Abbot had Jſſue Robert and Bar- 
tholomew; that Robert had Iſſue Mary, who married Robert Har- 
riſon, and by him had Iſſue Thomas the Plaintiff; that Bartholomew 
took to TiteJane Brown, who is now the other Plaintiff, and that 
Bartholomew died without Jflue, and that then the Plaintiffs inter- 
married; they lay that he and ſhe were free krom any Marriage 02 
Contract with any other JIerſon, and the Marriage was lolemnized 
accoꝛding to the Oꝛders and Rules of the Church, and that this is a 
good Marriage by the Laws of God and Man; and that A. B. a No- 
tary, intending to diſſolve this Marriage (contrary to the ſaid Ad) 
cited the Plaintiffs befoze Dꝛ. Burwell, and articled againſt them in 
this manner, That within the Jurisdition, &c. (reciting the Allt⸗ 
ance, &c.) and that the (aid T. ti. took the ſaid Jane Abbot to Nite, 
de facto, cum de jure non potuit nec debuit, and ſa they committed 
Jnceſf, &c. Hereupon O2. Burwell demurrs and pꝛays a Conſulta: 
tion, Jt had been divers times argued at the Bar, and now 
Vaughan Thief Juſtice delivered the Opinion of the Court in this 
matiner. C Vaughan. 
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Vaughan. 'Tis the pleaſure of my Bꝛothers, that J deliver their 
Opinion in this Caſe, and what J do deliver, J do not deliver as 
their Opinion only, but as the Opinion of all the Judges of Eng. 


land; fo; they have met together by the King's Command leveral 


times to debate and conſider of this Cale, and they all agree that 
no Conſultation be granted: This is a Cale of great expeckation, 
and perhaps the only Caſe which has been ſolemnly reſolved ſince 
the Statute of 32 H.8. was made; there are but thꝛee Caſes con- 
cerning it, Man's Caſe, 1 Co. 228. Mo. 907. Parſon's Caſe, x Inſt, 
235. and Remington's Caſe, Hob. 187. _ 

J muſt in the firſt place pꝛemile, That perhaps if we the Judges 


had been Makers ol the Law, this Queſtion had not been; but we 


are to pꝛoceed upon the Laws as made, and cannot alter chem: 
This is not a thing of our promotion, and this J ſpeak to ſatisfie 
ſuch as might object againſt us. This Statute was made in a time 
when the Pope's Power was warmly purlued, and Laws were then 
made, which in the Circamſtances of another time would not have 
been made. IJ will firſt give the Reaſons the Judges went upon in 
their Reſolution; and then J will alſo give ſome Reaſons to ſatisſic 
| wy abzoad, for J know the Caſe will meet with many Cen: 
Firſt, Df the kozmer. Anciently the King's Tempoꝛal Courts 
had nothing to vo with the lawfulneſs oꝛ unlawfulneſs of Martt- 
age, it was wholly of Eccleſiaſfical Cognizance ; the Statute de 
Circumſpecte agatis fs, That the Tempozal Judges ſhould not 
puniſh the Spiritual Courts fo2 holding Pleas of thoſe things 
quæ mere ſunt ſpiritualia, viz. pro Fornicatione, Adulterio & hujuſ- 
modi; and Sir Ed. Coke 2 Inſt. 488. erpounding thoſe TUozds, Et 
hujuſmodi,heſays, and he ſays very right, That theſe are to be taken 
fo2 Offences of like nature, as the two Difences here particularly 
expꝛeſſed, be, viz. as ſollicitation ot᷑ any TUoman's Chaſtity, which is 
lefſcr than theſe, and fo2 Inceſt which is greater: Here is an 
undoubted Evidence, that the Tempozal Courts uſed to pꝛohtbit, 
&c. and the ancientneſs of that is unqueſffoned ; but it ſeems 
they did bower in their P2ohfſbitions, ſometimes upon things 
which were Spiritual, which they ought not to have done: There 
was no time but in which ſome Marriages were lawful and ſome 
unlawful.; but ik a Man were kozmerly queſtioned about ſuch a 
matter, he had no relief from the Tempozal Courts. By the 
Ancient Common Law, Yarriages were unlawkul as far as they 
hav Names of Kitidzed, (viz.) to the fourth Degree from Cottſin 
Germans tncluſivelp, and therein it irritated the Civil Law; 
but in the Council ok Lateran, under Pope Innocent the zd. 
it was o dained thus, Sancitum eſt prohibitionem copulationis 
conjugalis quartum gradum non excedere, and ſu it ffands in all 

places under the Common Law at this Day tn Popich Countries; 


- 
4. 
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with us it has received |. alteration by this Statute, in this mat 
ter there is a'Reaſon very much ſticks with many, (viz.) That 
the Tempazal Courts are not skifled-tn the Laws by which this is 
to be judged, and therekoꝛe that it is not fit that they ſhould de⸗ 
termine concerning it: Tis true the Tod Cognitio ſignifies both, 
bur pet there is a great difference between Skill and Cognizance. 
But J lay kurther, That the Tempoꝛal Judges may well enough 
have both; fox though the knowledge of the Canon Law be not 
adæquatum ſubjectum to a Common Lawyer, yet tis commune 
ſubjectum. lauen L Nan! 1 1a it 1 | 


There are four Statutes which habe made great alteration in the | 


Coguizance ob this matter, 25 H. 8. 22. 28 l. 8. c. 7. 28 H. 8: 
u. und this at 3 H. G % . 

. The-firff-18deed is vepealed, becauſe it was interwoven with 
matter of Succefſion of the Crown, &c. which was ſet -alide. But 
the ſecond, (viz.) 28 H. 8. cap. 7. ii fpllabically the ſame as to 
this purpoſe ; the oꝛds are, Since many Inconveniencies have 
faln, &c. by reaſon of Marriages within the Degrees of Marriages 
prohibited by God's Laws, that is to ſay, The Son to marry the Mo- 
ther, or the Stepmother, carnally known by his Father, the Brother 
the Siſter, the Father his Son's Daughter, or his Daughter's Dangh- 
ter. or the Son to marry the Daughter of his Father, - procreate and 
born by his Stepmother, or the Son to marry his Aunt, being his 
Father's or Mother's Siſter, or to marry his Uncle's Wife, carnally 
known by his Uncle, or rhe Father to marry the Son's Wife, car» 
nally known by his Son, or the Brother to marry: the Brother's. Wife, 


carnally known by his Brot her, or any Man married, and carnally - 


knowing his Wife, to marry his Wife's Daughter, or his Wife's Son's 
Daughter, or his Wife's Daughter's Daughter, or his Wife's Siſtet. 
S0. theſe. Marriages. are declared to be plainly pꝛohibited and de⸗ 
teſted by the Laws of Sod, and not to be diſpenſable with by 
any: Man; and there ko tis enaded that no Derſon ſhall thence⸗ 
tazth marry within theſe: Degrees; what pꝛetence ſocver ſhall be 
made to the contrary-thereof : And in caſe any Perſon have mar- 
rid within thele Degrees, and by any the Archbichops oz Mim⸗ 
ters of the Church of England be ſeparate from the Bond of ſuch 
Anlawful Parriage, that every ſuch ſeparation ſhall be good, &c. 
Jud in cale there be any Perſon thus married, and be not yet ſe- 
pavate,. that every ſuch Perſon shall be ſeparate by the definitive 
Sentence and Judgment ol the Archbiſhops, Biſhops and other 
Hiniſters ai the Cui oh ol England, &c. and by no other Power 
ar Authozitn; and chat all Sentences and Judgments given, 
and to be given by anz Archbiſhop, Biſhop ox other Mintſter of 
the Church of England, &c. ſhall be definitively firm, good and ef- 
fetual to all intents, and. obſerved and obeyed without ſuing any 
P2zovocations, Appeals, ** 02 -other Pꝛaceſs from, - 

2 


N 
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to the Court of Rome, to the Derogation thereok, oꝛ contrary to the 
24 4:6. c. 12. Tis very obſervable, and perhaps it has not been 
obſerped befo2e, That the Moꝛds of the Statute do not run ſo as 
commonly it ſeems ; koꝛ if the Mods had been by reaſon of marry- 
ing within (oz againſt) the Pꝛohibition of Marriage by God's 
Laws, there had been little queſtion that there had been any 
other Marriage againſt Sod s Law (in the intention of this Par: 
liament) but thoſe reckoned up ; but the Moꝛds are, (marrying with- 
in the Degrees of Marriage pꝛahibited, &c.) Every Man appꝛehends 
that fo2 the Son to marry the Mother is fozbidden, and that foꝛ the 
Father to marry the Daughter is within the ſame Degree, tho not 
expꝛeſſed; ſo fo a Gzandſon.to marry. his Gzandmother: is within 
the lame Degree of what ts there koꝛbidden: So whereas the Text, 
Leviticus 18. v, 14, forbids a Man to marry his Father's Brother's 
Wife; (koz fo the Text is) tho' the Statute expꝛeſſes it his:'Uncle's 
Wife, to marry the Mother's Bꝛother s Wife is within the ſame 
Degree, tho' not mentioned in Leviticus, &c. The Judges did ob- 
ſerve: this only, but did gipe no Opinion concerning Barriages 
within the Degrees, (viz.) which are within the Degrees paritate 
rationis only, and are not expꝛeſſed; ſuch as Parſons and Manus, 
andRemingron's Caſe ; in all which the Caſe was, A Man married 
his firſt Wife's Niece, which by Equity and Parity ot Reaſon was 
perhaps within the Pꝛohibition, ver. 12, 1 3. that a Man ſhould not 
marry his Aunt, 02 rather the Pꝛohibition, ver. 14. that a Man 
| ſhould not marry his Father's Brother's Wife, &c. but only in one par- 
| — ticular, viz. That in the aſcending and deſcending Parental Line, 
Vaugh. 242. the Matriages are pꝛohibited in inſinitum; but fo2 the reſt, which are 
in pari gradu to the Degrees there mentioned, they have not given 
any Reſolution at this time. We i $1, 816/30 AJ} . 
Now as to this Caſe, in the ſecond Statute there is obſerved 
this difference, that the Wows(carnaliyktiown) are added, where 
the Pꝛohibition is in reſpet of a fonner Marriage of ane of thePar- 
ties, as the Son to marry the Stepmother, carnaily known by 
his Father, oz to marry his Uncle's Mike, carnally known by his 
Uncle, &c This indeed is not particularip expzeſſed and applied 
to every individual Pꝛohibition, to which tis applicable in the-firit 
Statute; but methinks'tis intended and as fully pzovſned:fo2(tho' in 
general) in the laſt Clauſe ok the ſaid fir Statute, which is this, 
Pwovided always, That the Article in this AX contained concern- 
ing Prohibition of Marriages within the Degree afoze-mentioned 
in this At, ſhall always be taken, interpreted and expoundedof ſuch 
Marriages, (i. e. J ſuppole,founer Barriages) where Marriages 
were ſolemnized and carnal knowledge was has. 
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Nn neither of theſe two Aﬀs is there any Power given to the 
Tenipozal Courts, to make any alteration as to the Canon Law, 
02 God's Law; but it was referred to the Canon Law, and the 
power of diſpenſing de facto left in the ſame ſtate as befoze: And 
Dilpenſations were granted in theſe very particulars, which the 
Statute ſays ought not to be done. hg Sales: 
The third Law which concerns this Cale is the 28 H. 8. cap. 16. 
againſt Diſpenſations, &c. from Rome, by which all Marriages 
which food upon theſe Diſpenfations became abſolutcly unlawful 
fo? the Diſpenſations are made thereby clearly void, &c. and there- 
fore there is a proviſional Clauſe in it, That yer notwithſtandiag 
at the moſt humble Petitions of the Lords and Commons, &c. all Mar- 
riages had and ſolemnized before the 3oth of November, Anno 26 
of the King's Reign, &c. whereof there is no Divorce ot Separation 
had by the Eccleſiaſtical Laws of this Realm, and which, Marriages 
be not prohibited by God's Laws, limited and declated in the Act 
made in this preſent Parliament. for the eſtabliſhing the King's Suc- 
ceſſion, (viz. 28 H. 8. cap. 7. afore · mentioned, ) ot therwiſe by. Ho- 
ly Scripture, ſhall be, &c. good, &c. and reputed, taken and adjudg- 
ed, &c. as good, &c. if no impediment of Matrimony had ever 
been between them that have contracted and ſolemnized ſuch Mar- 
riages. 3 5 n 
Jf the A# had gone no further than theſe Moꝛds, (Foꝛ the Eſta⸗ 
blichment of the King's Succeſſion) it had clearly bzought the Cog- 
nizance of theſe Marriages to the Tempozal Courts. 3 
But tis objetted, That this Law made no other alteration becauſe 
of the Moꝛds which are added, (Oz otherwiſe by Holy Scripture) foꝛ 
this tis ſaid makes it directly of the Cognizance of the Eccleſia 
cal Courts, fo that it leaves it to them who know what is la 
02 unlawful by Holy Scripture. : wit _ Wi 
Ithall foꝛzbear toanſwer this until J come to the other Ack, where 


indeed the very ſame Exception is; (fo2 the NMoꝛds, God's Law ex- 


cept, re] is tantamount to theſe Mos) and then J will an- 
wer both. | | 4 eee, es] 
The fourth and laſt Law is 32 H.8.cap.38. on which the Queſtion 
is. This is Cardo Qgeſtionis; the miſchief before the Statute was, 
that the Biſhop of Rome had entangled and troubled the King's Ju- 
rigdiXion, and unquieted his Subjecks by his Alurped Power in 
making that unlawful which by God's Clo is lawful in Marria⸗ 
ges, &, Therefoze (as the Statute ſays) it was thought conve- 
— things eſpectally fo2 that time ſhould be with diligence 
Firſt, CUlhereas divers Marriages had been diſſolved upon pze⸗ 
tence of Pyecontrats not conſummate by Carnal Knowledge, that 
ſuch Martiages ſhould be good and indiffolvable notwithſtanding any 
ſuch Pꝛecontrack. But this Point is repealed by the 2 Ed 6.cap 23. 
f Scecondlp, 
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Secondly, And this concerns alſo the pꝛelent Caſe, Whereas alſo 
Matriages were often diſſolved and bought into great incertajnty, 
by reaſon of other Mohibitions rhan Hod $ Law admitteth. Foz 
the Court of the Bifhop of Rome fo2 their lucre invented Oilpenlat{- 
ons, the granting whereof they always reſerved to themlelves, as in 
Nindꝛed and Affinity between Couſin Germans, and fo to kourth and 
fifth Degrees, &c. which elſe were lawful, and be not pohibited by 
God's Law ; and all, becauſe they would get Money by it, &c, It 
was Enafed, &c. That fro the firſt Day, &c. ut ſupra, it does de, 
clare all Perſong to be lawful ta marry who are not pꝛahibited by 
God's Laws, It it had gone no further, 02 ik the kollowing (Tlozdg 


0 


had not added 02 given ſomething moze, it had been the lame with 


the kozmer Statutes, and liable to the lame Dbjefions, and the 


Tempozal Courts would have had na Cognizance of the matter, 
But the contrary is manite z fo2 had it been la, the Statute would 
have hen of no uſe as the titne then was t fox the Pope oz the Þo- 
pich Elergy miſf dave judged of it, and that they would have done 
by the Cation Law. Foz the Decretals (Gratian and Gregory's) in 
which the Sun ge tte Canon Law conſiſts, (there is ſome little moe, 
but they. are the ) are nothing but the Determinations of the 


Pope and his Piniſterg upon-God's Law. 

"Now what pꝛobiſion had this been accoꝛding to the Evil to be re- 
medied? .The.Cllozys of Kindzed were as far as the ſeventh Degree, 
and fo far by the anctent Canon Law was the Pꝛohibitton of Mar⸗ 
riage ; und they grounded themſelves upon Levir.. 8. ver. 6. None 
of you.ſhall approach to any that is near of Kin to, him, to uncover 
their Nakedneſs: aud if. they had had Ulozds as far as the ſeven⸗ 
teenth Degree, they mighe have done the ſame. But that was 


e 06 3 (0, Dy the Council of Lareran: And lo it Hood with 


us till this k Wk ener ene 
_ Now it this Statute gave no other direction oz alteratjon in this 
atter, there was no other refiraint oz pzobability, but that tbey 
migbt and Wee the Pꝛahibition of Marriage as far ag the 
Canon Law. Alld if the meaning of the Statute had been to po- 
as general Marriages againſt, God's Lam, it had been to_no 
ole to. expzls the Leritical Degreeg: Fo they who are p2ohi- 
bited by the Levitical Degtees,are but a, part of thoſe who are p2o- 
hibit ed by God's Law, and the general Erpzeſhen would haue ker⸗ 


ved the turn. Tis certain, the Statiite meant ta make-all Marri⸗ 


ages without the Levitical Hegrees lawful, except ſome few which 
are 2 here by the-{Uozbs, God's, Law, except; and in the 
kommer Statute by the TUo2ws, 25 otherwiſe by the Holy Scrip⸗ 
ture.,  F02 who will lap now, taking the CUgns:ftrainedly and li. 
terally, That no Marriage ſhall be ſet ande tag impotency ol Gene · 
ration, oꝛ plurality.of pusdands and Wives,” 92, verhaps Adultrey 2 
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There has been an Opinion in our Books, That ik a Woman 
take two Þugbands the Marriage is void, and there needs no ſepa⸗ 
ration by Sentence; but if a Man take twoWeves there has been 
ſome doubt. The firff, that of the Toman is clear, the Moꝛds, 
(God Law erTept) dis intend/fuch Matriages; and the lame An- 
ſwer would ſerve to anſwer the lame Conſequence that would follow 
out ol the (Uows. in the foxmer At, by reaſon of the Noms, (D2 
otherwiſe by Holy Scripture.) J give this as an Interpꝛetation at 
pꝛeſent, tho J ſhall give a fuller Anſwer preſently. se 
It was intended that no Marriage, as to Kindzed oz Aanity, 
ſhuuld be ſet aſide, bucaccoding ta the Levitical Degrees, and that 
is the [cope of the Statute; fox it had no afþet To any other loꝛt 
of Impediment, if it had (as Joblerved) the general Wows would 
But take this Statute in thelargoſt Senle, it has given the Tein- 1 Vent. 218. 
poꝛal Courts an undoubten Cogu ante. Since the making of this ob. 5+ 
Statute there has been no queſtion but that a Pꝛohibition Would lie 
in caſe of Couſin Germans Marriage, and ſo on, 6 1ſt. 6384. This 
is manifeſt indeed, becauſe the Statute does erpzelly declare that 
ſich Barriages are lawful and not pwhibited by God's Law: But 
this our Cale is not ſo clear. % % Gen noh £15. e 
- *Tis true, the plain Senle is, That all Hartiages are ann thall 
be lawful and good, which are not pwhibited by the Levitical o: 
other part of God's Law, (and this, as other Statutes, the Tem- 
Ar ate Contervatoꝛs of) the founct Statutes were only 
direckoꝛy to the Eccleſiaſtical Courts, (viz.) That they ſhould di⸗ 
voce, and not admit ot Dilpenſations, &. og | 
- This being mave clear, that the Judges maß grant Pꝛohibitiong, uch. 2-5, 
then the firſt Dneftion is, CUhether any Marriages without the Le- 37 
vicieal Degtee be unlatutiil o2 impeachable 2 And fo? that the Antho- 
rity is in the Negative, 1 laſt. 235. a. By the Statute of 32 H. 8. 
cap. 8. tis detiaten, That all Perſons be lawful z that is, map law⸗ 
© fully matry, that be not p2ohibited bp the Levitical Degrees. But 
this is not intended to extend to Perſons which upon other accounts 
are pꝛohibited by God's Law to marry, as (at this time Perſons 
pꝛecontracted) Perſons under a perpetual Jinpotence, (whereof we 
have two Julkances, Dyer 178, 9, 40.) And the truth is, as my Loꝛd 
Coke [ays expzelly in 2 Inſt. 687. Theſe Marriages (ſays he) are 
laid ta be mohlbited by God's w, dthertwile the Statute of 32 
H. 8, would ertend to them 2 * -4.9 
| e come now to this patticular-Caſe. Some would have 
N. this Marriage pꝛohibited not by Leviticus 18. ver. 14. where the 
Mods are, Thon ſhalt not uncover the Nakedneſs of thy Father's _ 
Brother: Thou ſhalt ht approach to his Wife, the is thine Aunt. 
But by Lev. 20. ver. 20. where the Moꝛds are, And if a Man ſhall 
lie with his Uiicle's Wife, lic hath uncovered his Uncle's Nakedneſs. 
N * But 
e | 


— 
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—Welſh, 


But certainly this Caſe is no P2ohibition, it ſerves only ta de 
clare the Puniſhment; fo2 the immediate next Mods are, (They ſhall 
die Childlefs.) This laſt Text ts expreſſed vice verſa in reſpet to 
the firſt ; but tis the ſame. 

Now the Reaſon the Judges went upon in this Caſe, in veter⸗ 
mining this Marriage to be lawful is, becauſe tis neither within 
an expreſs Pꝛohibttion, noꝛ within any Degree there. It we ſhall 
admit any thing againſt this, there ts no Repagulum o2 ſtay, we 
tall 1— know where to reſt, but it would go on as far as the Ca- 
non Law. 

Objeck. A Srat Uncle is an Ancle as well as an immediate 
Uncle; ann a Man fs koꝛbid to uncover his Uncle's Nakednels, Ley, 
20. ver. 20. 


Antw. There is no luch Pꝛohibttion; that Expreſſion is but as a 


 Conſegaent of lying with bis Uncle's Tie. © 


But read the Co2ds as you will, tis plain no other Perſon is 


| meant here, but the Father s Bꝛother s TUife, even the ſame as is 


mentioned Levit. 18. ver. 14. and this 20th Gerte only meant to 
declare the puniſhment.  _ 

Fiuſt, Becauſe there is na other ÞPzohibition in this 2oth Chap- 
ter, and why ſhould this be taken fo2 ones 

' Secondly, In the Latine they habe diſtin Wows,as patruus and 
Avunculus tu expꝛeſs Clucles by: but in the Hebrew / they ſay, -(fo2 
Iwill not pretend Skill in what J haue none) they have no fuch 


diſtin Wows, no: has the Septuagint any ſuch';"theWozds are, 
"Os & X07 ano um Tis ouyſevss  avls namengorvlu; Hh oaſyerviay "vn 


G a&Tryvou dmn ea. J have looked - upon the lat and 
beſt, the Paris Edition; the Wows run thus: Qui cubayerit 
cum Cognata ſua retexit pubertatem Cognatæ ſuæ: But J rely 
upon Junius and Tremelius, whoſe Tranſlation is done with great 
Care, they have the ſame Moꝛds in both places, (viz.) Nuditatem 
Patrui; and the whole Current of Tranſlations run ſo. The Wow 
Uncle is an Equivocal Iod; in our Language (the Britiſh 
Language) a Gꝛandkather, oz Great OO s * German 
[6 called an Uncle. | 


As to the argument a 8 whether 02 how car woas to rhe 
received, 1 chall take notice preſently. 

There is one thing J muſt obſerve, (viz.) That Churchmen 
chould not objet to us, that this is Falcem immittere in alienam 
Meſſem; becauſe were it not fo; the Statute, it would be hard to 
make out by. Perſons 0 what Learning - ſoever, that we arc 
obliged to the Leyitical Degrees: Foz we are not bound by the 
Judaical Lam, and how comes this part of it to be diſtinguiſhed 
from the reſt, I mean thoſe of: the Levitical Degrees, which areof 


the Judaical politive Law only? 'Fo2 there are ſome of theſe De : 
4 gree 
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grees ſuch, as that arriages within them were pꝛohibited from the 
ane of- Time: But the Law of the Land, (viz.) 28 H. 8. 
7... has declared, That all. Marriages within thoſe Degrees 
ar2-hqohibited: by the Laws of God ; indeed the Statute in its de- 


3 — does include all that is pꝛohibited in Leyiticus: But J 


muſt oblerbe too, that the Statute does in this Particular declare 
moze and otherwiſe than is declared in the Scripture, (viz.) the 
Statute verlares ' generally Marriage with a Man's Byother's 
Wilke to be pꝛohibited by God's Law; but tis certain that was not 
ſo generally pꝛahtbited, foz it was with this Circumſtance, if the 
Bꝛother had iſſue; 'fo2 if he had none, the Bꝛother was command- 
ed to take her to Wife and raiſe up Seed to his Brother, Deut. a 5. 
ver. 5. Matt. 22, ver. 24. Mark 12. ver. 19. Luke 20, ver. 28. Mut 
— * is abſokitely pꝛobibited by our Law, though buy quatifie 
3. 481 b 
Another is faid to be pꝛohibited, (viz. ) To marry a Man 8 Wife 3 
Siſter: But that was not ſo amongſt the Jews, where this was 
the Law of the Forum, the Pꝛadical Law; but it was only during 
her Life, and \@/ts the Texr, Lev. 18. ver. 18. Neither ſnhalt thou 
take a Wife ta her Siſter to vex her, to uncover her Nakedneſs, 
beſides the otlier in her Life time. Fo Bigamp and Polygamy with 
Non pꝛohibited Perſons were allowed: there. | 
So that: theſe things are not ſo truly of Eccleſiaſtical Cogni: 
Jance, becaulſe: there are things declared to be p2ohibited here, 
which are not by God's Law (otherwiſe). Mow to conſider how 
this Law in Leviticus ſhall be extended and expounded, the cleareſt 
way how. to underſtand any Law ig by what was the Stozy and 
Judgment of thole People, and the Times in which it was pꝛackical. 
To examine this Law by the Civil Law oz Canon Law, is as Wive 
and as bad as to examine it by the: Indian Law, oꝛ Perſian Law; 
therefoze the Judges have considered what was the Opinion and 


Judgment of the Jews, (this J obſerve to ſhew the Care of the 


Judges) and eſpecially they have conſultcd Mr. Selden's Uxor He- 


| braica, the fir firſt Chapters; there it appears that the-Scribes 


and Phariſees interp2eted this Law liter ally; but the Pꝛudents and 


the Sanhedzim did make other Pꝛohibitions, tanquam ſepimenta 


Legis : But this Degree in this Caſe is not even amongſt thoſe, 
Then there were others, the Karmites, who held that theſe Degrees 
were mentioned only..fo2 Inſtance, and that ſeveral others are 
within the Pꝛohibition paritate rationis; and what they ſay (:fave 
in two oꝛ thꝛee Particulars) is the ſame with our Parochial-Tables, 
and pꝛobably at the ſirſt this Table came thence from that Erample 
into/ the Chuſtian Churches. Now the firſt is of incomparable 
Authozity above the latter, foꝛ they had Moſes 5 arcs Matt. 21 
der. 23. but the others were a Seft. | 
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Vaugh. 22, It was agreed, as J ſaid, that Parriages in the-afcending any 


peſcending line, 1. e. of Childzen with their Father, Gzandfather, 


their Bother, Gzatidmother, and ſo upwatds, are prohibited with- 
dut limit: But the Pꝛohibition of Marriage, which is in queſtion 
here, (viz.) with an Uncle's Belick, is not to be ertenved beyond 
the Degree which is erpzeſſevd. The Readon of the difference be⸗ 
tween theſe J will ew. e 


"Firſt, The Reaſon of the Prohibition to marry a'Ban's Pa- 
rent is, becauſe they are the Cauſe of his Being; the Father and 
Mother indeed are the immediate Cauſe, but the Gzandfather and 


Grandmother, 8c. are the Catife'too'tho' mediate ; de could not be 


that which he is without them, and if he be obliged to the one, he 
is to the other: But a Man is no moe obliged to his Uncle foz 


his Being, than if the Uncle had never been. + The Reaſon whp 


a Man is p2ohibited to marry his Uncle's Mike is, becauſe tis 
erprellp named. ene p18; £04 
-"'Strofidly, Another Reaſon of the Pꝛohibition in the firſt Cale is, 
That fuch a Maͤrtiage is againſt Nature; but not as tis common- 
ly taken: Foz as we commotily talk of the Lam ot Nature, it is 
Pons Stultorum, ' when Fools can't tell which way to go further 
they go there ; ſoz by Nature tis not polible foꝛ a Child to know 
his Parent; he comes to that knowledge by Laws und Reputa- 
tion: And therekoze the Theban Sto might well be true, (vir. ) 
That Oedipus belng bꝛed froth his Parents, might unwittingiy 
kin his Father Laivs and marry his Mother Joraſta. pe 18 
a wife Son that knows his Father, our Pꝛoverb ſays :'So neither 
can the Father know his Son, though the Mother map, (at leaſt 
better thin the Father) but with another thing ſuppoſed, tis na- 
ttrally unlatokull; one that knows his Relation, ought not to 
marry his Parent oꝛ Child; it is againſt Mature. There is net- 
ther Servant oꝛ Waſter in Mature, but thole Obligations axe in 
duced thereupon by Contrack, &c. But ſuppoſing a Man cannot 
be Maſter and Servant to the lame Perſon at the ſame time, be⸗ 
cauſe there is a repugnancy in it; ſo a Man cannot be Child and 
Husband, &c. becauſe there is a repugnancy in the Omces. 4A 
Parent cannot obey a Child, and therefoze tis unnatural a Parent 
thotiſh be TUife to a Child. A Parent, as a Parent, may com- 
mand and coxet a Child, and that a Child, as Þugband, ſhould 
command and cozet the ſame Parent, is utterly repugnant. _ 
Under the Law the Son that curſed his Father o: Mother, 
Levit. 20. vetl. 9. and allo he that was viſobevient to either 
of them, Deut. 21. ver. 18, 19, 20, 21. was to be put to death. 
And as there is a Reverence and Obedience due to the Immedinte 
Parents, fo there is to G2and Parents; if the Immediate Parent 
baue an abſolute o; qualified Power over the Son, gy 
et | | | l arene 
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Parent has the like over the Son too; becauſe the G2zand Parent 
hath it over the immediate Parent, n. 
No J will cite a Caſe in our Law ſomewhat to the purpoſe J 
have been ſpeaking, tis in Platt s Caſe, Pl. Com. 37. a. It a Mo- 
man he {Uarden ok the Fleet, and one that is in Pulon there marry 
er, he is thereby out ol Pꝛiſon, and the Law does adjudge him ta 
be enlarged ; becaule "tis repugnant. that he as Þugband Hould 
have the Cuſtody of her, and che as Gaolet the Cuſtody. of him. 
And the like Reaſon, at leaſt in ſome degree, is againſt Parents 
marrying their Daughters, c. 00 TOY 
And now as to all this, J will cite one of the greateſt Human 
Authozities. It is the Opinion of Hugo Grotius, the learnedeſt 
Man ok his time, De jure Belli ac Pacis, lib. 2, cap. 3, & 12. Ab 
hac generalite (ſays he) ex imo matrĩimonia parentum cujuſcunque 
gradus cum liberis, quæ quo minus licita ſunt rati (ni fallor) ſatis 
apparet; nam nec maritus qui ſuperior eſt lege matrimonii eam re- 
verentiam poteſt preſtare matri quam natura exigit, nec patri filia: 
quia quanquam inferior eſt in matrimonio, ipſum tamen matrimo- 
nium talem inducit ſocietatem que illius neceſſitudinis reverentiam 
excludit. The Reverence on each ſide is incgnſiſtent, But this 
Reaſon holds not againſt the Marriage of a Man's Uncle's;{Uife ; 
and the ſame very Gzeat Perſon gives his Opinion to this purpoſe 
a little befoze, De conjugiis eorum qui ſanguine aut affinitateJjun- 
guntur ſatis gravis eſt quæſtio, & non, raro magais motibus-agitata-; 
nam cauſas certas ac naturales cur talia conjugia, ita ut legibns aut 
moribus vetantur. illĩcita ſint, aſſignare qui voluerit, experiendo diſ- 
cet, quam id fit difficile, imo præſtari non poſſit. 40 35 84% 
Thirdly, Another Reaſon of the Unlawfuineſs 02 Prohibition of 
Darriages of the firſt kind (which holds not in this Cale)-is the 
Inconſiſtence, Abſurdity and Ponſtrouſnels of the Relations to be 
begotten by them, the Son would be his Father's Bother, his 
Pother's Gzandſon, his own Uncle, &. -\ | __ + 
.Dbjet.. In the Civil Law Uncles are Loco Parentum. 
., Anſw. They were ſo eſtimated there, but thence it doth not kol⸗ 
ow that they are ſo. But J will give the true Reaſon-why they 
were ſo called, (viz.) They, the agnati, are legitimi Tutores of the 
B2other's Children; and this appears by Juſtinian : But hom ab- 
lurd is it to apply this to this Matter? Why, by the ſame Reaſon 
the Guardian in our Law can't marry his TUard, let the Degree 
be what it will. ls l dela nun LE RAT 
Objekt. The Canon Law does pzohibit the ſame alſo, becauſe 
they are Loco Parentum. | whe I | | 
Anſw. The Reaſon is bozxrowed from the Civil Law, aud muſt 
have the kame Anſwer. There is. another t ing very remarkable 
as. to this diſtintion, (viz.) that our Law puts a great difference 


between Parents and Uncles;, the 8 * can t inherit the 5 
To | 2 | ll 


* Hr 120 * won tt A nn, 


20 


Trin. Anno 22 Car. II. in C. B. Vol. II. 


but the Ancle map. So that the mealure to be taken by and from 
the Laws of one Kingdom to another, -i8' quite different. 
In de Spnod held by the Pꝛovinte of Canterbury, Anno 160g. 
thete were certain Canons made: The Synod was called by the 
King's Arit, and the Canons rattüen as they ought to be. In 
the th Canon ok thole it is owained, Chat no Perſon chall 
martz wirhin any Degrees erpꝛelled in the Table there mentioned. 
This Table was firſt let up after this Canon; but it had been pub ⸗ 
lichen by Pꝛociamation, &c. in the Queen 8 time. This Canon 
is ſo penned that it muſt be understood, that all che Degrees are 
expiMed there within which Marriage was intended to be pꝛohibi⸗ 
ted ; but now there is no luch Degree as this in the preſent Caſe 
there. J do not take the Pleading in this Caſe to be good; be⸗ 
caufe-here it is not ſald, che was carnally known, as befoze J ob. 
ſervey ſt ought to be, to wing him within the Statute; then there 


ts a Fatilt in the Plaintiffs ; foz though they have ſet dow! the 


Cale is that we can lee what it is, yet they ought to have averren 
that ft was not within the Levitical Degrees; betauſe that then 
they might have given oppoztunlty tu the Dekendant to align ſome 
other Cauſe, Bene & verum eſt, &c. but the had married a koꝛmer 
pusband before, bee, e. 


Now J tome to the other ſon of Objentons, which J -p2omiſed 
q „ in ank wer ot, koz che Satisfattion of People 
20al 10 75 2 IB! Fenn nnn TH en 44 
J vid fay, That it were very difficult, without this Statute. to 
make it out, that we were bound to oblet ve this part of the Judai⸗ 
cal Law: And we are not bound to ober ve any part ol the Judat- 
tal Law, extept thofe particulars where there is a Natural Rea- 
ſon too. Acts Apoſt. 15. There is the actount ot a Council held 
kunceting the keeping ok the Moſaical* Law, and the reſult is, 
That it ſeems good to the Holy 'Ghoff and the Apoſtles, to lay 
upon their Bꝛethꝛen (which were of the Gentues in Antioch, 8.) 
no-grearer butthen than thele netellary things, That they abſtained 
from Meats offered to Idols, Blood, things ſtrangled, and Forni- 
cation. d Man tat lay that all theſe were Moſaical neſther; but 
if is plam khele were all they would lay upon them and the Corin- 
rhjans/ '*Tis clear, they were not given as Precepts, but Coun⸗ 
ſels, that the Communion between the two Churches, which were 
then coming together, might not be interrupted, Cor. 10. ver. 17, 
&c. Whatſoever is ſet before yon eat, asking no Queſtion for Con- 
ſcience ſake: But if any Man ſay unto you, This is offered in ſacri 
fee urmo Idols, eat not for his fake that ſnew d it, and for Conſcience 
fake, & c. Conſcience I ſay, not thine own, bit the other's, &. Give 
none offence, neither to the Jews, Sc. Rom. 2. ber. 14. daes clearly 


alarm, that the Law of Moſcs was not given to the Gentiles. And 
I 4 . | e 


Rom. 3. 
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was committed ko the Jews wy i 
Seher C210 is 9 the reed een nid tr Phohibitt q 
ous.) This 48 depend Upon the Ougzinal Tun ges and Sas. nl 
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3 5 10 motive is to be derided. | 
This” Obſeltibi' hath ſothe Tprelouſhels in. t. it. ns 1 


19 255 The Law, vir. th#Levitieal La is generally unberfioo 
to be that which is publickly received as the Tranſlation ; all Lib 
that are made toncernintz any fuch thing, are ke be underſtooy 
Ge kind of the thing which is vulgarly and generally knoten 5 
received, 

- Secondly, And tis nos iong ſince the Clergy came to be ſo learn: 9 
ed, they were content heretofoze with the Uulgar Tranſlation ; ! 
ai tis tis not necelſarp fo? a Dean (fox that parpote) oz acher Dig- Vaugh. 258 i 
nitaty o2 Cler pany qual kuch, that. he dead uiideritanyThe 
Languages. 

Thirdly, Me — no Cognizance of this Matter; there was 
atime when they han noCogtizanceof (Uils and Teſtamentz but 
now they have, they mut ſtudy them, and vrtermine tonternin 
them. Since we have u Cognizante, we may as well pzohibit f 
this Caſe of: Land, Freehold, Sec. Fon fince this is made of the 
ſame naturt, we mut o the ſamt wap: Ik an ac were made, 
that in matter ol c. we thouty judge after the Law of 
Moſes, we mut ſtudp''it, and junge by t. CTis no new thing 
that Laws be thus transferred from one Nation to another; thus 
was the Law of the-Tweive Tables from Athens to Rome ; thug 

the Law of Rhodes to other parts of the Taoztd, and ſo ur Law 
was made che Law of ireland ;- and this is the Anſwer J give to 
the two Statutes, that fince we have Cogntzance-we-muſt take 
notice of God's Lam. M Churchmen in this-caſe encroach Juris. 
diftfou, they muſt be prohibited, becaule*they have no'Cognizance, 
and we havs, though theit accidental Learning may be moze than 
ours. 

Objet. eis hard that this would be a Pꝛohibiting Lam any 
moꝛe than thoſe two other Statutes, which tis agreed were di- 
rettive only to the Spiritual. Coutts, and gave the Tempozal Courts 


no Jurisdidtlon. 

Antw. There is a full and flat anſwer to this; this Statute 
makes it not at all cogntzable by them, foz where any Court has 

Cognizance ti Patty muſt have Pocels, &c. But 'fhow' here 
in the cloſe" 0 tatute, tis enazed, That no ew Ke. 
ſhall be avmitten to any of the Spititual Courts, &. to any I 
Pꝛoteſs, Plea oe 'Alegation tonttarp to this kozeſam ad: And i 
thetefozge all Cognizance of that nature is taken. away How ns { 
ky 97 | | A f 
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is within the Levitical Degrees, and what not. 


and umawkfuln. 


They have Cognizance of all Parriages within the Levi. 


- tical Degrees (we allow and agree) to diſlurb and punich the Par⸗ 


ties but they have na Cognizance noꝛ Power 


to determine what 


*. J concluds, Jt is the Dpinionof this Court and of all the Judges 
wa the 1>odibition do ſtand, and no Saanen be granted. 5 


— 


In this Caſe Dr. Stern, the Archbiſhop,of York, was very zealous 


and induſtrious to ſet aſide the Pꝛohibition. He made ſeveral and 
diſlint-applications-to the Judges about it; he earneſtiy and par- 
ticularly debated the matter with them, and gave them Papers of 
bis arguments and Reaſons; to pꝛove this Marriage inceſſuoug 
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\ FF Honns Rudyard, an-Attomey of this Court, came into this 


Li Court upon the retam of an Habeas Corpus directed to the 
Keeper of Newgate, who retomed, That he was taken and detained 
by Gertue of a Warrant to him directed from Sir Samuel Sterling 
Lom Mapoꝛ, and Sir J. Robinſon, two pt the King's: Juſtices of 
the Peace, the tenour of which Marrant follows in thelſe wozds. 
Whereas T. N. Gent. hath been brought before Us, and examined 
ÞY x a jp Miſdemeanours by him committed vithin the City 
of Longlon ſince the Monthfof April andrbeforg the 4th of this ins 
ſtant June; and to Us complained of, an more particularly for in- 
citing and ſtirring up of His Majeſties Subjects; then and there, to 
the diſobedience of his Laws, and ſor abetting and encouraging of 
ſuch as do meet in unlawful and ſeditius Conventicles, contrary 


to the form of the late Statute made in the 22d Year of our Sove- 


reigo Lord the King that now is ; upon whoſe Examination we find 


ʒjuſt Cauſe to ſuſpect him to be guiſty of the ſaid Miſdemeanou 


uh 
and: thereupon did require him to find Sureties to be of the good 
Behaviour, which he refuſed: Theſe are therefore to require you to 
rake into your Cuſtody the Body of the ſaid I. R. and him ſafely to 
— till he be from thence delivered by due Courſe of Law. Given 
under our Hands and Seals this 11th day of June 160. 
The Vetozn being filed and ſpoken ta by the Counſel upon two 
ſeveral days, the Court delivered their Opinion ſeriatim. 
Wylde held that he ought to be remanded; fo? if the Marrant 
had been that he appeared to be guilty, oꝛ that they had found him 


guilty ; then the Commitment had been good, as hath been agreed 
on all Hands, and here the wozds in; a-favourable conftruFion 


amount to as much. The pꝛaceedings of the Magiſtrates againſt 
ſuch Seditious-Perſons are to be encouraged, eſpecially in ſuch a 
time as this, when tis known they are grown to ſuch a bead. 
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Archer contra. Foz tis altogether uncertain ; tis laid he was 
complained. of, cc. but not that he did any thing, and that they 
find juſt cauſe to ſuſpet, but ſhew not the Catiſe in particular: It 
it had been ſaid ſundry Misdemeanours, and not expꝛeſſed what, 
all would agree it inſufficient, as Chamber's Caſe, x Cro. any 
Wolnoth's Caſe, ibid. Mr. Selden, 3 Car. was required to find 
Durcties koz the good Behaviour, foz which the Judges were ſe⸗ 
verely repzehended in full Parliament, becauſe no ſufficient Cauſe 
appeared : Though the Juſtices here had ſufficient Cauſe to induce 
their ſuſpicion, they ought upon the Reton to have ſignified it to 
the Court fo2 their ſatisfaFion aiſo ; it ſhould have been expzeſſen 
alſo in what ſum they required him to find Sureties, that it might 
have appeared to be reaſonable, ſo that we cannot remand him; 
but J think tis fit to oblige him to Ball to appear the firſt dap of 
the 5 11 Term, that he may anſwer ſuch things as ſhall be objecked 
aga Mm. 11 eee + 1 
Tyrrel, It is the Statute of 34 E. 3. c. 1. that enables Juſtices 
of the Peace to require Sureties fo2 the good Behaviour, and that 
upon Suſpicion, and ſeems to refer it to their Dileretion, but 
that muſt be exerciſed accozding to Law, and whether-it be 92 no, the 
Judges in this Hall muſt judge, and therefoze the matters ought 
to be tertainly certiſied ta them. The pꝛeſent Retoꝛn is altogether 
uncertain, wherefoze J think he ought to be diſcharged, but J would 
adviſe him to conſider the Statute of 35 Eliz. c. 1, againſt impug⸗ 
ners of the King's Authozity in Escleũaſtical Caſes. 1 5 
Vaughan, Chief Juſtice. This Caſe is one of the niceſt that 
ever J met with; on the one ſide is the Conlideration ok diſcoura- 
ging Setaries, and preſerving of the Publick Peace and Quiet of 
the Government. On the other ſide the Legal Right which ever 
one hath to his Liberty. Whoever excites the People to the dil 
obedience of a Law, commits the Higheſt Offence under High 
Treaſon. J do not mean every Law, as if one which ſhould cauſe 
a'Treſpaſs to be done, ſhould be fo guilty, but Lats which are of 
a publick Nature. i en en 195 212 7:10 

As to the Retozn I think it is the moſt inſufficiett J ever yet 
ſaw. The certainty of the Sum ought to have been expꝛeſſed in 
which he and his Sureties ſhould have been bound; fo2 otherwiſe 
the ſum required might be ſo great that any Perſon might be con- 
ſtrained to remain in Pꝛiſon. There map be lawful inciting to 
the breach of the Law, as a Counſel o2 Attozney adviſing an Action 
which is not matntaſnable, and ſometimes it may be upon ſome 
particular. deſign, as in Dyer 168. Bronker being made Sheriff, 
one Hyde difſuaded him from taking the Sherif's Dath, becauſe 
of the difficulty of the Articles. B. was condemned in 100 l. fine 
and 5 weeks impziſonment fo2 refuſing of the Dath, and H. in 201. 


and 5 weeks impꝛilonment fo inciting him to it; and the 4 
| a 
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was becauſe Hyde knew it to be an Offente, and that ma kes it diff 
from the caſe of a Cotinſel oꝛ Attoꝛney ; but the Offence was the 
leſs, becauſe the incitement was upon a particular reaſon, and not 
againſt the Law, quatenus a Law. In the Retoꝛn here they dont 
ſap that they kound he was guilty, but only that they found cauſe 
to ſuſpet him. Nom what Remedy can be had in ſuch a Cale? Can 
an Iſſue be taken whether they had caule to ſuſpef him oꝛ no? Put 
the caſe, one who had been fined 10 1. fo2 an Offence againſt this 
Ack (in which caſe the Statute allows of an Appeal) had come to 
Mr. Rudyard toknow what he ſhould do, and he had adviſed him to 
bzing an Appeal at the Quarter Sefſions, this is no Dffence, and 
yet tis an abetting to ſuch as meet, and perhaps might be a'cauſe 
of Sulpition to a Juſtice of Peace: J do not ſee that the Retom 
is good in any part ok it, and therefoze-he'ought to be diſchar» 
ged; but J think the Juſtices ſhould do well ik they know him to 
be guilty, to commit him by a better (Uarrant ; whereupon the 
Pꝛiſoner was difcharged':-'Fo2 it is the uſage of this Court when 
the Judges are ok thzee Opinions, (as here my Loꝛd Chief Juſtice 
and —— fox Viſcharging him, Archer foꝛ putting him to Bail, 
and Wy1de fo2 remanding bim) to give the Rule accowing to the 
Opinion of the two which agree. r 
The Court ſaid they had often direfted, that no Habeas Corpus 
thouly be moved fo2 in this Court except it concerned a Civil 
Cauſe, becauſe when the Party was bꝛought in and the Cauſe ſhewn, 
this Court cannot pꝛoceed upon it, therefoze the pꝛoper place to 
move fo2 them is the King's Bench; but they permit ted it in this 
Caſe, becauſe the Party was an Attozmep ok the Court. 


=» 
* 


The Court demanded of Rudyard upon his firſt bzinging in, 
whether he would ſubmit to what they ſhould propoſe and direck? pe 
ſatd he would ſubmit to the Rule of the Court; but the Court told 
him that he muſt do; but demanded whether he - would pield to 
what they ſhould do by way of Arbitration; but he (tho' avviſed 

otherwiſe by his own Counſel) diſcovered his unwillingneſs to 
fubmit to any thing but the Ruie of Law 72 
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Azion upon the Cate bought 
Ihe avant, the Jlainfid declares, That Lundin is an ancient 
2 City, and that there is an ancient Bridge; and that there uſe 
be ths Officers for it to look after it, called Btidgemaſters, and that 
have certaln Fes and Profits belonging to them And that 
ele is 4 Cuſtom for the: Citizens aſſembled in a Common Hall or 
Cite /: 3 eat]y' to'chboſc or'eontinue"tholſe Bridgemaſters. And ano- 
er Duſtom, thar.if one of theſe die withicd'the Vear, that the — — 
ſnall aſſeinble c Common Hall, and they being chngregaredl, 

—— to the Election of another Bridgemaſter in his ſtead for the Re- 
'of the Tear. And another Cuſtonn, That updtitticir ptocretling 
tu Election; if chere he two Perſons upon Election, he that is choſen/ 
by the majot Number of Votes is duly cloced and that if one in 
ſutip Ouſe require chat the Polls ſhould be numbered, that the Mayor 
tro" alloꝶ the Poll, and that the Aſſembly; ought not to be diſ- 
—. ed till that were done; and another Cuſtom, chat the Patty ſo 
chioſen ought to be ſworn, and uſed to receive the Proſits to his own 

Uſe. Tha 24 Jane 13 rut Regis there was a Common Hall aſſembled, 
the Defendant being chen Mayor, and that 4. and B. were then and 
chere choſen to this Office, Or. and being ſo, 4. died in October ſol · 
and un the rdth of: the ſame OcFober there was: another Com- 

for thisviEleGion of a Bridgemaſter in his ſtead, con 

cal che Deftndanc, and then and there the Plaintiff and one Allen 
das Compełſtots to be choſen for that Office, and the Queſtion 
gte Which 1 tlie greateſt Number of Electors ? And the Plaintiff 
— he had che greateſt Number, and the other denied it, and 
be? nneſted chat according to the Cuſtom they might go to the 
Polli; > and the Defendant nor minding the Execution of his Office, 
but violating the Law anch Cuſtom of the City, did then and there 
maliciouſly reſuſe the numbering; of the Polls, and made Prociathation, 
Thar. the Congregation af Electors ſhould” depart; and diſcharged 
the — rr other Man was ſworn, and ſo he loſk rhe Protics 
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Upon Not guilty pleaded, and a Qerdis fo the Plaintif, alter 
it had been ſeveral Times ſpoken to in Arreſt of Judgment, the 
Court delivered their Opinions ſeriatim. 

Wylde.” J think the Action well lies, fox otherwiſe it will be in the 
Power of every Head- -Dfiicer to get whom he will have choſen oꝛ re 


fuſed. 


It is objeded, That non conſtac whether the Plaintiff Could 
have been choſen 2 

Anlwer, The Lam gives an Atjon fox but a Poſſibility of Da- 
mage, as an Action lies fo? calling an peir Apparent, Baſtard. 

It was objefed alſo, That at the Common Law there was no 


Ackion fo2 enn ergy a Sheriff fo2 not returning of 


him being 
J nl, That is U e of Burthen, this of Polt; if 3 
haue an-Hozle oꝛ Beaſt⸗ Market, and a Toll to: Sale, and one 


binder the ' from coming hither, non conſtat ubether th 
ſhould be ſold. Pet foꝛ the Poſlibility of that, and of the Los 
che Toll thereon, an Acton ies, 4 E. 3. 24. Pl. 13. h. An Aﬀon 
ol the Eaſe was bzought againſt a:Sheriff ka making of a Pre 5 
cept to one to male a Retom in the Piaintiff s Caſe, who inde 
mas not a Balliff ok a Franchiſe, and thereunon Re Hs 
quached, Br. tit Act Calc, 120. ©0 9 H. 6.60. C bornryol El. 
cheatoz, who had taken an Dffice, whereby the Party was found ta 
—— S. and he retomed one whereby he ——— 
Moiety in Capite. here an Officer does any Thing again the 
Duty ot his Place and Dffice, and a Damage thereby accrues to 
the Party, an Aﬀion lies: Tis poſitively afarmed here, he had 
the greater JAumber, 
er the ſame Opinion. This is a wilful Denial of the Duty 
of the Defenvant's Place, and faz the particular 
lies. 'Twas faid there might be many Competitozs, a ll ig; 
bung Aﬀtons. No, fo: tig averred that the Pluntiff had the 
Number. An Ation lies againſt an Arch-Deacon :fo2 no — 
ing, E. N. B. 94. So if a Sheriff will not execute a tit of Seilin, 
an Attion lies againſt him. an ion lies againd an Omiaary 
fo2 adniitting a wong Patron s Clerk againſt a Merdid in a jure 
patronatus, Hob. 318, Jagree ta the Cale put at the Bar, thatup- 
on a (Urit de 2 eligendo, I the Sheriſt will not retom 
him Coꝛonet, ho was choſen by the maja Part, an Ation upon the 
Caſe lies, 4 J-know no guthezty foꝛ it in Point. Vid. 6 E. 4. 
9. b. Pl. 2r. I Man that has a Citle ta an Once, befoze he has 
Poſſeſton, (hall have an Aﬀion upon the Caſe after an Aſſize. 21 E. 
4: 23- is as memozable a Cale fo2 the Purpoſe as anꝝ J knob; 
there Fairfax gives good Advice to Pleaders ta mind Actions up- 
ay Cale; and then he ſaid the Uſe of the „ü » 
3 
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be. ſa frequent. Hob. 205. Action fo? ſuing dauble Execution. J 
tiunk Attlons upon the Caſe ſhould be, accoꝛding to Juſtice Fairfax 8 
advice, favoured in Courts of Juſtiſge. 
Iyrrel. Perhaps there never was luch an Acton, which is an 
Argument..againft it, Litt. 10. but J think it lies. Ackion lies 
nat againſt a Lom fo2 not admitting a Copy-holder, no2 againſt 


Feadees in truſt toz refuſng to make a Feoffment, oz a Tenant 
for” refuſing to attom, oz againſt a Feoffoꝛ fo? refuſing ta made 
Lavery accoding ta the Charter; but it lies againſt an Dfficer-02 
aganſt a Clerk koz refuſing to enroll: This Action is fo: Damages 


foz. helug. pꝛevented of having the Office, and not koz the Dfice 
ik ſelf, The Caſes of the Coppholderg, Sc. are not to be com- 


pated to this; fo2 there are pꝛoper Remedies fo2 them, as Sub- 


pena's, and other (Urits at the Common Law, but here is none. 
He cætero non recedant Partes à Curia noſtra ſine Remedio, ne Cu- 
Ar deljceret in Juſtitia exhibenda, ſays the Statute. And my Lo 
Goke. ſays,” tis a Marim in Lam, That no Action lies to2 the Ward. 
againſt the Lozd which diſparages him, but the next ok Kin map 


enter. Co. Lit. 107. In Aﬀton lies as much fo? injurious pꝛeventing 


hun ok having the Dffice,.. as fo? hindzing him in the erecuting ol 
it-nfter that he is in. Foz Actions of the Caſe are not of any cer-- 
tan Foꝛm, but vary accowding ta the Circumſtances... 
It was odjecked, That every Action upon the Caſe ſuppoſes dam- - 


num & injariam; now here was no Elefton, tis impoſſible to 


— 


knom whether he chould be an Dfficer. . . 3 
Antw. Ehe Cuſtom is alledged poſitive, that he which hath the 
greater Number is elected ipſo facto; again, qui deſtruit medium 
ruir nem tis as bad as if he had turned him out of his Dffice+- 
It may be tried whether he were duly elected, and tis in effect tried 
herr; there tannot be multiplictty ok Adions brought, by this the 
avoz will make himſelf ſole” Judge and Arbiter, and dilpoſe ok 
te#fons* which choulm be popular, and as my Bꝛother hath ſaid, - 
an Action ok the Cale lies fo2 a poſſibility of Damage. 
Vaughan, Chiet Juſtice, contra. That wherein Jam ſatisfied. 
is; that no Damage arte ſuppoſe none had been elefed, he. 
ſhould not have an Acton moꝛe than any perſon in the Town: Ik 
d Mapoꝛ will not eleck a Burgels, oz a Sheriff a Knight; no Acki⸗ 
on tes, becanſe there 1s no Eleffton. It an Officer will not elet. 
at all, tis againſt his Duty, and ſo tis if he do it unduly ; but he 
is punſthable in a public wap ok Inkazmation, oꝛ it may be by In- 
dfetment.* Jf 20 had ſtood, mt each have recovered the value of 
L 24 is. re 
"Obfet-- But there is an Averment that he was choſen. by the. 
M r | oy 
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Anſw, That can't be put in Jflue, oz known oz tried; ſuppoſe 

the Election were by Ballots, &c. ſhould he have an Ation foz 

not opening the Box? In the Caſe of the Cozoner'there ig ap- 

parent Damage, and tis againſt the Statute z and in the Caſe 

of Jndufion there is a certain loſs. J take it that tis not acklona⸗ 

Vere 206. We to call-a man Baſtard, while his Father is alive, the Books 

207. This * are croſs in it: nay, if Land had deſcended, J doubt it without 

judgment a Special Damage, no moze than to ſay one had no Title to his 

wasaffirmed Land, The Cale of the Market is cloſe, but there the Perſon 

of Ren irt damniſien is certain, and the thing leads to depzive him of the he. 

the King's neſit of the King's Gzant. But my Bꝛothers have given the Rule, 
Bench. take Judgment. : 7 


bing of Grayes Inn verſus Sir Edward Lake. 


N | Ction foz that whereas he was bꝛed up to the Law and pzaii- 

ſed it, and had many Perſons of Honour and others his 
j Clients, and thereby got Money and maintained his Family, &c. 
1 The Defendant, falſo & malitioſe wrote a Letter to Anne Counteſs 
; of Lincoln, who was the Platntiff's Client, containing that the 


28 


and that he would milk her Purſe and fill his omn large Pockets, 
& c. per quod he loft the ſai Countefs and other Clients. Upon 
not Gullty pleaded and a Uerdif fo? the Plaintiff, it being maven 
in Arreſt of Judgment, Wylde, Archer and Tyrrell, held that the 
Action lay; tis a Scandalous Letter concerning his Pꝛokeſton, 
and here is a Special Damage: He does give bad Countel, ſpoken 
of a Lawyer, judged adtionable; fo Dunce ſtirring up Suits is 


taken in malam partem. 


am of another Dpinion. In ancient Books we do not read of an 
Aion foꝛ Wows, tinleſs the Slander concerned Like. Cwas held 
not adionable to call Uillain, unleſs 'twere added he was lain in 
wait to be ſeiſed ; the growth of theſe Aﬀfons will ſpoil all com⸗ 


not good. Their pꝛogreſs extends to all P2ofefions, to ſay a man 
was not a good Surveyo? has been held ackionable. The wows 
ſpoken here have no moze relation to the Platntiff's Pzofeſton, 
than to ſay of a Lawyer he hath a Red Noſe, oz but a little head; 
to ſay One had the uſe of a CMoman's Body js a ſlander, it being 
an Idiom of ſpeech fo2 lying with her. But, 

Objeft. All theſe wozds together make a Slander. 

Anſw. No man can aſſign me ſuch a Ratioctnatton, à male di- 
viſis ad bene conjuncta: J never heard it but in my Lo2d Staf- 
ford's Cale, viz. that many Treſpaſſes ſhould make a Treaſon. 
'Tis laid he ſtirred up a Ueratfous Action, ſo does a Counſel 
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Platntiff mould give verations, and il Count el, and fir upa Suit, 


Vaughan, Chief Juſtice. J muſt ſubmit to the Rule niven, bat 


munications ; a man ſhall not ſay ſuch an Inn, oz fuch Caine is 
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when he adviſes an Unſucceſsful Ackion; fo2 the Party is amerced | l, 
pro falſo clamore. He will milk your Purſe, taken enunciativelp, 10 
ſignifies no moze than Milking a Bull ; the Phzaſe is not come ta i 

an Idiom. So of Filling his Pockets; theſe Mods might have q 
been ſpoken of the Law, and indeed they are ſpoken of the Thing | 
not the Man oz his Pꝛactice: Dunce, 'Corupt, &c. concern t N 


Pofeflon ; but theſe woꝛds are applicable to any. Y he had ſaid, 
he were not a Good Fidler, would that be ationable ? 
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ghockett dc Uror verſus Stegold & UX. une * 93¹ 


Reſpaſs for Aſſault, Battery, and Mounding of the Saran 2 Mod. 66. 
and Ferne. e e e at wie. 
--- Upon Not Sulty pleaded, the Uerdiff was as to the 
Uke Guilty, and quoad reſiduum Not guilty, o© © 
Jt was moved. in Arreſt of Judgment, That the Baron and 
Feme cou not join in an Aion of Treſpaſs fox Beating them 
both, 2 Cro. 333, 6 IN - . 
2. Chat there is nothing found as to the Beating of the put 
band, and ſo an imperkeck Uerdi# ; fo2 the Quoad reſiduum ſhall” 
extend only to the other Treſpaſſes-done to the Mike. Lelv. 166. 
Vid. Lib. which goes to both Points. . een 
But the whole Court were of Opinion, That the Aerdit cuted 
this Piltake in the Aion, 9 Ed. 4. 51. 8 Ace, Vid. Style 349. 


* 


oy — 2 —— — a” n+ 
— * — - * _ wy 


x 
{1 
* @ 9 
Termino b 
1 


— 
_— 


* 


- * = 8 
„ — . — EEE —ññññ᷑ ꝶʒͤ 5 
— I — — — — — — — 
' 
hol 


Get - 
» — — — ? 22 3 =y > —e— — — 
— 1 
0 X ; a * 1 
* 2 > ; - , 6 i © __ 
O +. | | | O 
» 8 1 4 * a @ £ 4. 4 7 : 
4 £. # F : 9 
— page — u * : _— — 
, . oy 4 . F 4 ” 
* p 1 
1 x 


- Terwino 0 Paſche, 4 FRE 29 . u. 


1445 1 . 4 


14 0 3001 


In Commuri! Bene, 


- Wo 1 7 5 — * 7 2 
7 . 5 


E harbors NELLY Cage. | 


: Mod.146. & having martfed a Lutte that had an Inheritance of a 
| conſiderable Ualue, pꝛevails upon her (while ſhe was but 
| of the Age of 20 pears) to levy.a Fine, upon which Ale 

was declared to him and her, and the Heirs of their two Bodies. 
This was taken in the Country upon a Dedimus poteſtatem by 
Sir Herbert Perrot, his Father, and another. After which the lite 
dier without Jlue ; but had Jae at the time ok the Fine. 
It was moved in Court, That this Fine might be ſet aſide and 
| E Fine impoſed upon the Commiſſioners, . faz the undue Pzattice 
and taking of a Fine of one under Age. But all the Judges agreed, 
© they could not meddle with the Fige-3 but if, the like N 
allve and ſtill under Age, they might bung ber in by Habeas co 
and inſpett her, and let alide the Fine upon a Mation; fo? peri 
* 9 would not ales the Hanging; ** Paaterding #{Urit 
rr02, 
And Juſtice Arky ns ſülb, "Theſe Abules (which are ſo frequent: 
in talking Fines) wer occaſioned by the Alteration.of the Gommon 
Lam, made by the Statute, af Carliſle 15 Ed. 3. that Fines which 
befoze were always to be done in Court, now be taken by 
Dedimus: But the Common Law falls much thozt of the De 
the Statute preſcribes, which requires that tuo Judges ok the 
Court, o2 one at the leaſt, ſhould (taking with hun an Abbot, rt. 
'0?" 07 Knight of .good Fame) take fuch Fines; z whereas: tis now 
_ bye Common Pꝛattice to name Attomeys and int onſiderable perſons. 
The Court were of Opinion, That if a Commiſſioner to take a 
"mn do execute it couptly, he may be fined by the Court; fo? 
in relation to the Fine (which is the pꝛoper Bulinels of this Coutt) 
she is ſubjet to the Cenſures of it, as Attomeys, &c. But they 
Held, That they had no power to fine the Parties kat * Pisde⸗ 
North, Chief Juſtice, and Wyndham, would babe fined Sir Her- 
ze Perrot fo2 taking a Fine of one under age: But Atkyns and 
Feroggs diſſented, becauſe it did not appear that Sir Herbert Perrot 
ond know ſhe was under Age, and it could: not * er the 
— the 237 „ | | 
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1 upon a Spectal Uerdit the (Cale wagto this Mod. 78, 


117, 118, 


of Ribcen and Gf : 45e 


1 Vent. 143, 


It was found that there was a Pariſh 
Ribcon ; but not co-extenſive with che Pariſh. J. S. pad Land e 1 

in Tail in the Pariſh and one of the Gill, and bargain — — — 
% 1 with a Covenant tolevy 


ro Rec n were its bf Lemp a fag and 
farbe fo? the amd Land in the Parith-of Ribroo 


Ke it ould not and und, That 
ſy Ecclſnſical, the Limits of 
arſon; But that of Towns 
ae BE dE Limits with the Power of the 
onftable-any Tithingman. Where a Place is named in a Re- 
| k the Law, and no moze ſaſd, tis always intended a Ui 

ICE i WED 0 Red ne HRT ws of the fame 
Mane," they are intended co-ertenſtve. The later Authozities have 
| admitted Fines to be levied of Land in a Place known. 1 Cro. 

4 * Burt d deer, Chet here the Intentionappenrs bythe 

„Chat ntention appears Deed, 
that theſe Lands Hould paſs : 
But he anſwered, That cannot carry the Uoꝛds further than 
they are contained in the Reco. 

Again, it is objeden, That the Deed, Fine and Recovery, do 
all make but one Murance. 

True, but each hath its ſeveral Effet ; the Deed ſerves to 
declare the Uſes, but it cannot make the Recozd larger than it is 
in the SubjeX Matter of it. Ik a Formedon had been bzought, | 
and the Fine and Recovery pleaded in Bar, had it not been a good | 4 
Reply to have ſaid, Nient compriſe, & Jn 2 Cro. 120. Storke | - 
and Fox, the Caſe was, Walton and Street were two Uills in the | i 
Parfſh* of Street, and a Fine was of Lands in Street; and 1 
reſolved, That no Lands, but in the (Jill of Street (tho? in the þ 
Pariſh) did paſs. And fo is Mo. 9 10. in Caſe of a Gant, 2 Ro. 54. =— 
M this were permitted it would introduce much Hirne fn 
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Ven would not know what paſſed by rearching the Recozd; but 

this ſhould be known only by a Pocket Deed, and ſo they in Rever: 

ſion, . a Lom ok ancient Demsſne, . &c;; - would not know when to 

make their Claim, and chöuld be batted*by Reaſon'of a Puvate 

Deed, when the Recon of the Fine o2 Recovery did not impoꝛt 

that they were coneernen. Fines ere eu nd Controverſies, and 
therefozx muſt be certain, and in that Reſpet ſometimes re- 

ceive a ſtricer Conſtruion than Gzants., A Fine of a Tenement 

is not Live — ought to 4 reverſed ; a Gzant ok a Tene- 

ment 212% us q ITY 5012 
DOD the other Side it was argued, „That unte Common Recp 
Whats verles hape been ig — 4 71 — become the Common 
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Vol II. 


Termino Paſchz, Anno 32 Car. I. 


In Communi Banco. 
The Caſe of Dodwell and the Univerſity of Oxford. 


- a Paohibition was to the Chancelloz's Court of the 
21 Univerũty of Oxford in the behalf ot Dod well, who being 
ö a Townſman of Oxford, was libelled againſt in the ſaid 
1 Court upon a Statute oꝛ By-Law of the Univerſity made in 
King james s time; That whoever, Privilegiatus ſive non Privilegia- 
tus, ſhould be taken Walking in the Streets at Nine of the Clock at 
.Night, 02 after, having no reaſonable Ercuſe to be allowed by the 
: P2of02, 8&c.'thould fozfett 40 s. &c. whereof one Moiety was to go 
to the Univerſity, and the other to the Pꝛockoz, 8c. that Gould take 
bim: And that Dodwelt was taken walkfng abzoad at that Hour, 
and being demanded a Reaſon thereof, he refuſed to give any ac- 
;Count ; & cauſa contemptus & ad morum reformationem this L. 
che Pꝛohtbition was moved foz the laſt Term; but in regard the 
Court obſervedit touched the Jurildition oftheUniverſity on the one 
- hand; and conterned the Liberties and Rights of the Townfmenon 
the other hand, they deferred the granting of it until they ſhould hear 
; Counſel on both fides, which was appointed this Term. And now 
ſundzy ancient Charters were ſhewn, by which was granted to the 
Univerſity a Jurisdickion tam in Laicos, quam in alios, and a By* 
"Law made above 200 pears ſince againſt Ntght-walking, with the 
Penalty of 40s. upon the Offender, and P2ecedents of Pꝛoceedings 
| thereupon in the Chancelloz's Court; and that they were as well 
Guardians of the Peace by Pꝛeſtription, as by Charter. And an AX 
of Parliament of 13 Eliz. was ſhewn, whereby their Jurisdickions, 
and Pꝛivileges, and Statutes, were confirmed 2 And altho' the 
Mayo? hath allo a Commiſſion of the Peace, yet tis ſuboꝛdinate, 
and he ſwears Fealty to the Chancelloz, 

Curia. This Libel is grounded upon a By-Law of 7 Jac. and be- 
ing ſubſequent to that Statute of 13 Reginz, it is queſtionable whe- 
ther warranted by it, oꝛ no? This By-Lawand Pꝛoceeding cannot 
be grounded no? derive Authoꝛity from their being Guardians of the 
Peace by Preſcription, as it ſeems they are by 9 H. 6. 44. Fo2 with- 


of Parliament, oꝛ expꝛeſs — a Cozpozation cannot 
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make a By-Law to bind thoſe which are not of the Body. Juſtices 
of the Peace cannot ozdain a Penalty fo2 a Crime without their 
Jurtisdit#ion; and the Pꝛoceeding in the Chancelloz's Court, which 
is accoding to the Civil Law, cannot be warranted by the King's 
Charter. Foz no Court, other than ſuch as pꝛoceed accoꝛding to 
Law, can be, unleſs by P2eſcription oꝛ Ac of Parliament; where: 
| foze in regard if the Univerſity ſhould intitle themſelves to this 
io -  Jurisdixion by Pꝛeſcription, it were p2operly triable by a Jury, 
1 and ik upon the At of 13 Eliz. Matter of Law might ariſe how 
far the ac might ertenn. a 
| North, Chief Juſtice, Atkyns and Scroggs, thought it was not 
fit they ſhould determine thoſe Queſtions upon a Motion, but in⸗ 
j tlined to grant the Pꝛohibition, and pꝛopounded to the Parties to 
agree that the Libel ſhould: be amended, wherein it was grounded 
upon the By-Law made 7 Jacobi, which being ſubſequent to the 
Ack of 13 Eliz. the merits ot the Cauſe would not be bꝛought be- 
-foze themſelves to determine the G2and Points, which was agreed, 
And then the Court ſald, That they would grant aNohibition, 
and let the other plead, &c. Fo2 North ſai, Chat they did often 
deny a Prohibition, tho it were a Writ ex debito Juſtitiz, where 
they ſaw-no colour fo2 it: But if any material Queſtions were 
like to ariſe, it was p2oper to grant it, and not to determine them 
upon Motion, but upon pleading to the Pꝛohibition, and therein 
ft differed from a Habeas Corpus, which was to be inſtantiy grant⸗ 
ed, becauſe the Party is in Pziſon ; but there is no ſuch (peed re- 
quiſite in a Pꝛohibition. 2 | 170 be 
But Wyndham was againſt the Pꝛohibition in the Caſe at Bar; 
fo2 he took it that the By⸗Law (7 Jac.) was but in Confirmation 
of that made befoze, and as a Renewing of it, which he took to 
be confirmed by the ac of 13 Eliz. e ee e 


Nota, Scroggs ſaid, That Nine of- the Clack could not be held 
ſuch an Hour, as it ſhould be a Crime fo2 a Townſman to walk at, 
no moe than Thee in the Afternoon ; tho: fo2 Scholars it might 
be reaſonable to reſtrain them ; but no-Reaſon that Townſmen 
ſhould be ſubjeted to ſuch Rules as were proper foꝛ Scholars. And 
upon this he much grounded his Opinion foz the Pzohibition. 
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Anonymus. 


Nan Afton of Treſpaſs the Defendant pleaded, That the Plain: 1 Mad. 258. 
Tat was Impꝛopꝛiatoꝛ of ſuch a Retozy, and that he was ſued in * Mod. 254. 
the Eccleſiaſtical Court, and by Sentence there the ÞP2ofits were ſe- 
queſtred fo2 the Repair of the Chancel, To which the Plaintiff de- 
murred, ſuppoſing that by 31 H. 8. the Pꝛoſits of Reftozies Jmpas- 
pꝛiate were made Lay Fee, and ſo not Wbjeit to be ſequeſtred by the 

Court Chaiftian; and therefoze it was ſuppoſed that the Lay Impꝛo⸗ 
pꝛiatoꝛ could not ſue foꝛ Tithes in the Spiritual Court. Fo2 which 
Caule 32 H. 8. was made, to empower Laymen to recover them; and 
35 H. 8. gives the Oꝛdinary Remedy koꝛ Pꝛocuratians and Synodals, 
which was conceived had been loſt by making the Reaozies Lay: Fee. 

2. Cro. 518. in Parry and Banks 8 Caſe it is reſolved; Chat iuhen the 
Retozy is in the hands of a Lay Jmp2opziatoz, the Oꝛdinary can- 
not diffolve the Gicarage, no? in ſuch caſe cannot augment the 

Alcarage, 2 Roll. 33 
The Foun of Pleading was alſo objecked unto? As, 

Firſt, Tis not poſitively-alledged,-that the Chance! was out of 2 Mod. 259. 
Repair; but that he was ltbelled againſt, which Libel did mention 
it only to be out of Repair. 

Secondly, The whole is ſequeſtred, whereas it ought to have been 1 Mod. 267 
but in pꝛopoztion to the Charge ok Repairing, and ſhould be cer⸗ 
tainly expꝛeſſed what it required. 

Thirdly, The Sequeſtration is, to remain by the Sentence until 
the Judge ſhould take further Oꝛder. Mhereas it ought to have 
been, but until the Repairs had been done. 

© Theſe Exceptions the Court held fatal, and theretoze gabe no 

'Opthionas to the Batter in Law, but did incline that there could be 
no Sequeſtrattan ; fo2 being made Lap Fee, the Impꝛapziation was 

out of their Jurisdiction, and it was now only againſt the Parſon as 

'agatnſt a Layman, fo2 not Repairing the Church. And they ſald in 
caſe of Oflaptdattions the whole ought not to be ſequegrev, but to 
leave a un to the Parſon koz his Ie: 1 


Anonymus. 


N an Cjeament upon a Special Uerdiit tbe ſole Point was, 2 Mod. 249. 
1 Whether a Leaſe fo? a year, upon no other Conſideration than _ 262, 
relerving a Pepper-Co2n, if it be demanded, (hall wozk as a Bar⸗ 1 
gain and Sale, and ſo to make the Leſſee capable of a Releaſe ? 
And it was relolved that it ſhould, and that the Reſervation made 4 
a ſufficient Conſideration to raiſe an Ale, as by Bargain and Sale. 1 


Vid. 10 Co. tn the Caſe of Sutton's Hoſpital. 


F 2 Rozer 
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Rozer verſus Rozer. 


Vent. 313. yo 5 Indebitat̃us Aſſumpſit ꝙ parcell* Corii ad ſpecialem inſtan- 


tiam & requilitionem of the Defendant, ſold and delivered to 
J. S. Et fic inde Indebitat” exiſtens the Defendant pꝛomiled to pay, 


Apon Non Aſſumpſit pleaded, and a Ger dic fo? the Plaintiff, it 


was moved in Arreſt ok Judgment, That there ts no Pꝛomiſe laid, 
and no Reaſon to pꝛeſume a Pꝛomile, when tis the very ground 
of the Ackion, tho' akter a Uerdit. ' And admitting there were a 
Pꝛomiſe; pet it being Collateral, it did not make a Debt, but 


ſhould have been bzought as an Aﬀton upon the Cale, Mo. 702. and 


Dyer 230. And hereupon Judgment was ſtayed. Tho (as J hear) 


i Vent. 311. in the King's Bench about two years ſince, between Derby and 


Kent, they held ſuch a Caſe well enough after a Gerdick. Quære. 


an 
* LE * 6 


Termino Sanz Trinitatis, Anno 3 3 Car, II. 
een Communi Banco. 


page verſus kirke. 


1 N an Azion of Treſpaſs,upon not Guilty, at the All zes in Sut: 


folk, a Gerdi was found fo2 the Plaintiff, and 108. Damages, 
and 40s. Coſts, and Judgment entred accodingly,  _ 
And an Ation of Debt was bzought upon the Judgment, and 
the Defendant pleaded Specfally the Statute 22 & 23 Car, II. cap. 
7 againſt recovering moze Coſts than Damages (where the Da- 
ages are under 40s.) in Treſpaſs, unleſs certified by the Judge 
that the Title was chiefly in queſtion, the wozds of the Statute 


pany 


being, Ik any moze Coſts in ſuch Action ſhall be awarded, the 


Judgment ſhall be void. | 
To which the Plaintiff demurred, and the Plea was held inſuffi- 
tient; becauſe the Uerdit was fo2 40s. Coſts, and not Coffs in- 


creaſed by an Award of the Court. | FE! 
2. Tf the Judgment were Erroneous, yet it was hard to make 


it avoidable by Plea, notwirhſtanding that the wozds of the Sta- 
tute ate, Shall be void. 


f 


Termino 


Vol. II. 


Termino Sancti Michaelis, Anno 33 Car. II. 
In Communi Banco. 


Onſlow's Caſe. ; 


=—_ 


gictrate) of a Coppozation, . fo2 that although he were cha. +**: ' 144 


1 1 E bꝛought an Azion againſt a Bailiff (being the chief Ma 31-v 29. 


= -* (ch one. of the Burgeſſes to-ſerve in Parliament fo? the 
Coponation by the greater Number, &c. yet the Bailiff, to diſap- 
point him of ſitting, and to bung trouble, &c. upon him, did re- 
turn another Perſon in the Jndentures, together with him, to his 
Damage, &c, . Upon Not. Guilty pleaded, and a_Uerdii koꝛ the 
Plaintiff, it was moved in Arreſt of Judgment that the Action 
would not lie. And of that Opinton : wx the whole Court, viz. 
North Chief Juſtice, Wyndham, Charlton and Levinz, faz they 
ſaid they had no Jurisdiftion of this Matter, the pꝛincipal part 
thereof being a Retozn in Parliament. No Aitton befoze the Sta- 
tute H. 6. &c, did lie againſt a Sheriff oz chief Officer of. a Coz⸗ 
pozation fo2 a Falſe Retomn, and the Courts at Weſtminſter muſt 
not enlarge their Jurisdiction in theſe matters further, than thoſe 
As gave them. That there were no Pꝛecedents of any Actions at 
the Common Law ſave Nevil's Caſe in the late times, and Sir 
Samuel Barnadiſton's Caſe, both which miſcarrtey, In the Long 
arliament there were a great many double Reto2ns, but no 
#ions had been bzought, which is a great Argument that no ſuch 
Action lies, as Littleton argues upon the Statute of Merton of 


* 


diſparaging an Deir. 


Termitio 


e 
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©  Termino Paſchæ, Anno 35. Car. II. 


In Communi Banco. 


The Lord Cornwallis's Caſe. 
obe Cate was, Iſaac Pennington a Copyhoder of the 
Mano whereof my Lo Cornwallis is now (ized, com- 
_. mitted Treaſon in the matter of the Murder of King 

Charles the Firſt ; and then about Anno 1655. ſurrendzed 
into the hands or the Low ol the Bano2 his Copyhold Lands 
to'the'nfe'vt fame of his Childzen, who were admitted. In 1659. 
the Bano2 was atfened to the 1,020 Cornwallis, then came the. dd 
of Attatnder, "14'Car: 2. whereby Tychborn with other Regicives 

„ and thereby it was Enaited, y. all their Pa ⸗ 


were attainttd, g 
no, Yefftrages, Lands, Tenements, Kents, Reverſions, Re- 
mainders, Portefflong, Rights, Canary, Interefſs, Dfficeg, An- 
nuities, and anf uther Herevitaments, Leafes ka) Pears, Chattels 
Neal, and other things of that natute whatſoever they be, hall ſtand 
foꝛteited 9 Oe Ring, &c. Pꝛobided that ng.Conveyance, Aſſurance, 
Grant, Bargain, Sale, Charge, Leaſe, Aſſignment, of Leaſe, 
Grants and Surrenders by Copy of Court-Rolf, &c. made to any 
Perfon 92 Perſons, other than the Mike oꝛ Wives, Child oz Chil⸗ 
dren, Heir oz Heirs of ſiich Perſon oz Perſons, &c. After.mhich 
Attalnder, Kc. the Lom of the Hanh cauſed the Lands to be leiz. 
ed, and brought an Ejetment. eee. 1 
The Firit Point was, TUhether in Caſe of Treaſon 02 Felony 


the Low can ſeize befoze Convickion oꝛ Attainder? And the Court 


ſeemed to be of Opinion, That no Seiſure could be till Attainder, 
without Special Cuſtom; but they agreed the pꝛeſentment of the 
Homage was not neceſſary to pꝛecede a Seiſure, oz to entitle the 
Lo2d to take the advantage of a Foxfeiture ; but in caſe of a Capf- 
tal Crime it would be unreaſonable and inconvenient to permit thc 
ſame to be tried 02 controverted in a Civil Action befoze the Con- 
vittion appeared upon Reco2d. 

Secondly, Mhether this were ſich a Foxfeiture as the Loꝛd was 
bound to take notice thereof? Foz if no notice, then the acceptance 
of the Surrender, &c. would not pꝛeclude him from taking ad⸗ 
vantage or the Forfeiture. And the Court inclined that the Low 
(ould not be preſumed to take notice in this Cale, as he ſhall 1 
22 1 | | the 


Vol II. Paſch. Anno 35 Car. IL in C B. 39 


6——— . KCC. ET . 


the Caſe of Failure of Suit of Court, Non payment of Rent, Kc. 
Vid. 2 Cro. Matthews and Whetton 233. 

Thirdly, Whether the Manoz being conveyed away befoze the 
Attaindex ſhall purge the Foxfeiture?,::- 
 - Juſtice Levinz ſaid, That although no advantage of this Foxlei- 
ture can be taken till Attainder,-yet after Attainder it has relation, 
and the committing of Treaſon is the Fozkeiture: There is a dif- 
ference between an Heir taking advantage of a Foxfeiture in the 
time of the Anceſto? ; and an Alienee in the time of the kozmer Lond. 


| Vid: Owen 63. 
But then Juſtice Charleton declared his Opinion, That the Co⸗ Vent. 299. 


pyhold was given to the King, by the Statute of 12 Car. fo2 the 
generalitpot the wos, (Other things of that nature whatſoever,) 
and that enkoꝛced by the Pꝛoviſo, where meſne Convepances, 
Surrenders by Copp, were mentioned. 

But the other Juſtices ſecmed to be of another Opinton, fo2 
that Copyholds were never included in a Statute where any pꝛe⸗ 
judice would thereby accrue. to the. Lo2d, unleſs expꝛeſly named; 
and fo2 the P2oviſo, it might be ſatisfien by the Copyholds, which 

e. Traitozs might hold of the King's Panos, oꝛ where-they had 
ano2 held of the King, and had made voluntary Grants of 

4 wont and Surrenders made ſublequent: And ſo twas ſaid 
to be the-Dpinion of my Lozd Hale, 16 Car. 2. then he was. Chief 
Baron of the Erchequer, But however they were oꝛderen to at- 
tend the King's Attozney. General, to know whether he denen to 


be 0 81 wh wilt. Et adjournatur. 


8 $44, 
LU a POR at Bar upon a Quare lmpedit; the Caſe was, 
| Parceners had made partition to pꝛeſent by turn; and an 
Utttrpatfon is in the turm of one ok them, whether this put all the 
reſt out of poſſeſũuon, oꝛ the Siſter which had the next turn ſhould 
preſent when the Church became void. The Court inclined to an &. 
Opinion that it ould put all out of poſſeſſion, and would not per⸗ 
mit a Special Aer dic upon the motion of Serjeant Maynard, but 
a Caſe was made of it fo2 the conſideration of the Judges. Vide 
Kelleway, & F. N. B. 37. | 


- Anonymus. 


Anonymus. 


N an Ejenment: Upon a Special Gerdick, an Alurpation 
had been made to a Church, and a Quare Impedit bzought 
to remove the Incumbent, and pending the Quare impedit, the 
nnd Advowſon was ſold by the Plaintiff, and it was kound 


2 that J. S. Clerk ſhould be pꝛeſented after the Uſur- 
per 


£& —— „ 


40 Mich. Anno nl in C. B. Vol. II 


per Incumbent removed, and accodingly after ſich removal J. 5. 
was pzeſented, admitted, inffituted and inducked. And after gr. 
gument the Court gave Judgment fo? the Plaintiff, whoſe Lefſo, 
ſuppoſing the Preſentation, 8c. void by the Statute againſt St. 
mony, had p2ocured a Preſentation from the King, and Admiftion, 
Inſtitution and Induckion thereupon, and the Court held it to be 


Termino Sancti Michaelis, Anno 2 Jac. II. 


In Communi Banco. 
NFF 


N Azton was b2ought againtt him, as Executoz of an Ete- 

cuto2 of an Erecutoz, againſt whom the Platntiff had re⸗ | 
covered a Judgment in Debt, and it was ſuggeſted that 
he hav waſted the Eſtate of the firf Teffatoz, and ſo by the Sta- . 
tute 30 Car. 2. his Executoz was liable in ſuch Banner as [ 
Teſtato? would have deen if he had been living. Upon Plene Ad. 
miniſtravit pleaded, the matter was found fpectally, and that the 
: Vent. 199, Exetutoꝛ which waſted was indebted to the Defendant, whom he 
made his Executoꝛ upon a ſimple Contract. And the Queſtion was, 
- whether the Defendant might retain fox his Debt againit the Debt, 
grotunded upon the Devaſtavie? And the Court held that he might, 

foz tt wall not be adjudged a Debt ſupertonr to a fimple'Tontrat, 
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x87 been made fo 1920hibitor 


82 1 N. re e en d 
tif, That he did ort of his own piibate Mill and Sptert, and con⸗ 

tracy to ths Laws keey Conpentitles, and ded allow and permtt 

vae South and others, pꝛetenden Ministers, ard not allowed by 

the Church, to erpound and pzeach to himſelf ard many orhers, 
and this was ex promotione A. H Notar Publici, &. 

" Ft'ivas fiot-affedged in this Libel 07 Articles, Chat here tailor 


Pꝛelentment of this Hatter, but the Regidker of the Eourt woe 


Wen was a 17 made by the Ker Fc the Pariſh, 
Kc. und that u tertain Copy which he e Jerk ft 
was a krue Copy thereof, - 

Ellis, Serſeant, tot the Plaintiff. 


not dy the Eteleflaſtiral Law ; they are inqutrable upon every 
n of O yer ard Termiger; 4 lnſt. 162. and the late At 
agatnf Conventicſes was in kozce at rhis time. 
Secoupty.. No Ban aug ht fo, be. pꝛoceeded an in the Spirt 
tum Conrt without a due Prelentment. 2 5H veelares, 
That tis not reaſonable that any Odinary by any W Bock con⸗ 
ceived of his own kanty, without due Accuſation oz Pꝛeſentment, 
chould put any Subjefk of this Realm into the infamy oꝛ ſlander of 
Pereſie. In the renkon of this extends to other things as well 
as hereſte. Indeed this Statute is repealed, but ag my Loꝛd Coke 
12 Rep. 26. obſerves, it was herein derlaratozy of the Common 
Law; and tis great reaſon that there ſhould be a Pꝛelentment and 
Actuſation by ſome pꝛoper Perſon, foꝛ otherwiſe an innocent Per- 
— in caſe of kalle Actulation would not know where to have his 

emedy. 

Objes, Here is a Prelentment by the Curate, and by the rr; of 
n ren es Wann 

pꝛ 


= - Anl. 


"Fit Conventieles ary properly-p unithabic at the e | 


— Palch. ds: 22 Car: II. in CB. ; VPolII 


2 
Antw. Firſt, Theſe Canons were never conlitmen by A of Par: 
liament, and without that there cannot be any Canons made tg 
alter the Law, 12 Co. 72,,73- at leaſt they can bind none but the 
Clergy. Vid: Mo. 55. and one reaſon thereof is, becauſe the Laity 

have no Repzelentatives in the Convocation. 

Secondly,This Canon ſays.only, That a Curate may pꝛelent in 
the abſence of the Reftb? ; it 3 not een here that the envy 
was abſent. 

Thirdly, All. ſuch Preſentmen 


Fourthip; It is not 5 
was any ms char at all 


De. finds 


the: 18 ror c. 5. app 58 OY to op ets Nook 5 


and rote et 12 Co. 36g 27. 3 Cro. 262. 569 

_ Baldwyn contra. 

Firſt, t Conventicleg are punichable at the FEE IN Law 0 
were by the late Statute, does not diſpzove, oz take away the Jy; 
eſodition of the Spiritual Court, foz the Ibu ings 72 dive 
reſpectu. We p2oceed againſt Conventicles, as being ag ainſt the 
Peate, and as being againſt, the Laws of the Church, and to pze- 
vent the bzoaching of Heterodox Opinions, as in one Caurt we do 
agere civilicer by Aﬀfon, & ctiminaliter by Jnfounation (02 the lame 
matter. 

Secondly, The Pꝛacteding in this Caſe is accoꝛding to the tan. 
tant courſe of pꝛoceeding in their Court; foꝛ when a Paeſentment 
is made, they fozm Articles thereupon, 1 0 articulamur & objici- 
mus, &c. hut they never recite oꝛ mention he Preſent ntment in "he 
Articles, and therefo2e it does not, noz need it appear in them in 
this Cate. So that it cannot from hence be concluded to be a 
Pꝛoletution ex officio mero. Vozeover 25 H. 8. when it ann 
concerned Hereſie only. In 

As to the Ptefentment made in this Cate be the Curate, , 
1. Thoſe Canons are not to be queſfioned, they have been —_ 

allowed, having been confirmed by the King. 

2. The Reo7's-abſence ſhall be intended. 

3. The Churchwardens themſelves, . whole ancient and unque⸗ 
ftionable Office it is to make Pꝛefentments, don t take a particular 
Oath upon all the Pꝛeſentments they make, but they do it by 

4 : vertue 


A 
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| vertue ol their general Oath of Churchwardens, and Pinifters? do 
the ſame (as the Biſhop: of Sarum pꝛelent in Court had aſſerted 

juff-befoze in vetbo Sacerdotis) 02 rather by vertue of their general 
Dath of Canonical Dbedience. 

4. They are not bound to ſpeciſie the ppꝛelentment in their Ar⸗ 
ticles; and this is not ſo liable to the Objettion of Miſchief and 
Unreaſonableneſs, as the Jnfo2mations daily bꝛought in the King's 
Bench in the Name of the Clerk of the Crown; which Inkozmati⸗ 
ons are appꝛoved and pꝛeſer ved by the very Statute of 18 Eliz. c. 5. 
And ik there be no due Pꝛelſentment, tis an Erroꝛ which conſiſts in 
not pꝛoceeding accoꝛding to their Rules; i e. the Canon Law, and 
the pꝛoper remedy foꝛ that is by Appeal; and our Courts will not 
take notice whether they obſerve their own Laws. Pꝛohibitions 
are only to be granted wore the Common: Law is: invaded and in- 
terkered with. 

Thirdlyp, as to the examining of the Party upon Oath; here is 
no Fauſe to mention it; and indeed it is not their courſe ; fo2 they 
anly ask him ore tenus, whether he will confeſs o2 deny the Arti⸗ 
cles; it he deny them, then there is liris conteſtatio, and they p2o- 
ceed to examine Mit neſſes to P20ve it; and ik it be not p20ved; the 
Jnfoyner is condemned in Coſts. 

Juſtice Wylde. J am of Opinion that there would go no Pꝛohibi· 
tion. Me 5 judge only upon the Suggeſtion: Here tis ſug⸗ 
geſled that the Drkendant pꝛoceeded againſt the Plaintiff ex officio, 
but that may be underſtood two ways, either that he pꝛoceeded 
officiole on his own Head, oꝛ that he pꝛoceeded out of Duty ac- 
coding to his Duty, and nothing appears to the contrary of this 
laſt, and then he did as he ought. It the Plaintiff had ſuggeſted 
that by the Law of the Land there ought to be a reſentment by 
ſuch Perſons in ſuch manner, &c. he might have bꝛought that 
into queſtion. - 

Archer of the ſame Opinion. Me mult give faith and credit to 
their Pꝛoceedings, and pꝛeſume that they are accoꝛding ta their 
Law. 4 Co. 29. The King with the Convocation may make ©2- 
ders and Conſtitutions fo2 the Government of the Church. 

Tyrcell of the lame Opinion. But ik the Suggeſtion were that 
no Pꝛeſentment by a Curate were ſufficient, no2 unleſs it were up- 
on Dath, &c. J'ſhould have been of Opinion fo2 a Pꝛohibition. J 
hold that the King and Convocation, without the Parliament, 

can't make any Canons which ſhall bind the Laity,though they may 
the Clergy. Vid. 35 H. 8. c. 19. 

Vaughan of the ſame Opinion. Ik the Articles were exhibited 
meerly ex officio, i. e. out of the mind of the Chancelloꝛ himſelf, 
they were not warrantable. But there is no colour fo2 this Sug: 
geſtion, fo2 they appear to be the Jnfozmation of a Publick Nota- 
ty. As to the Pꝛelentment _— 1 thought requiſite by the pee- 

amble 


* 
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amble of 25 H. 8. c. 14. declaratozy of the Common Law oz not, 
it is a ſufficient Anſwer to ſay, That the Att is repealed,and therein the 
Preamble : And fo2 ought any Man knows, the Preamble was the 
Cauſe of the Repeal ; this has been the only ſpectous Objetion, 

As to the Canons 3 Jacobi, certainly they are of fozce, tho' never 
confirmed by At of Parliament. Indeed no Canons of England 
ſtand confirmed hy AX of Parliament: yet they are the Laws 
which bind and govern in Eccleſiaſtical Affairs. The Convocaricn 
with the Licence and Afſent of the King under the G2eat Seal may 
make Canons fo? regulation ot the Church, and that as well con. 
cerning Laicks as Eccleſiaſticks, and fo is Linwood. Indeed the 

cannot alter oz infringe the Common Law, Statute Law, 6 
King's Pxerogative; but they may make alterations, (viz. in Et⸗ 
tleſiaſtical Watters) oz elſe they could make no new Canons: giz 
that is required of them in making of new Canons is, that they 
cotifine themſelves to Church⸗Matters. As no puman Law can 
be made which is contrary to the Divine Law, und it is binding 
only in thoſe things which are permiſſa by the Divine Lat; ſong 
Canon Law can be made which is repugnant to the Law ok the 


Land. The Subjeck matter is in the Cale. The permiſſa, the 


things of Eccleſiaſtical Nature, which are left indifferent by the 
Law of the Land; in this Caſe me muſt pzeſume there was a Pꝛe⸗ 
ſentment atcozding to their Law, it not, the Remedy is by Appeal. 
Me ought not to aſſume the Jurisdidion of judging upon their 
Lab, but give way to their courſe of Proceedings. * 
Serjeant Ellis. J only intended that Canons cannot be made to 
alter the Law without Parliament. 2 | 
Curia. e all agree as to the firſt Exception, That the Spirt: 
tual Court may pꝛoceed againſt Conbenticles, as a Spiritual Ol. 
fence, tho' not as a Civil. . 
As to the Second, That they have Conulance ok all Falſe TUoz 


As to the Third, That there is no colour on occaſion to make it 


Note, The Courſe of the Spiritual Court is not to makea Sig- 
nificavit until foꝛty Days after the Ercommunication. Gene: 
ral Citation is a caule of Prohlbltfon, fo2 ft ought to be ex- 
pens koꝛ what Cauſe ; But this is cured by Appearance 02 
ppeal. 2 | | 
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I, Thae the Baronand gene gels“ & comer 
. n e hind 
5 v 4. Arne 174 Nini. Kurie 


E 26 01 9. 4 
Jt was moved in Arreſt of Judgment, That they could not con⸗ 
vert to their own uſe: And do in Trover and Converſion, Quod 
converter ad uſum ipſorum is not good. SELL | 
Sed non rea Ft here the - — ries Mae -was 
e Matting, which the Baron and Feme might do joinfly, aud the | 
Serbe e nothing tothe purpoſe, Vi. 5. Saund Fe ren n= 
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d Devaſtavit. 
En + * w 

£ LOS 14 47 1 $21 * 1 


monie den din $337 | or: Tf bat! | a1! Wi 11 . 
N an Aſſumpſic, in Conſideration that he paid him ſa much e- 2 Cro 66 
ney, he pꝛomiſed to pay a like Sum into the Court, and ap- — 5 75 
pear, x . . 
Objeck, That there is no benefit, as if it were in Conſideration :; 12 
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that he depoſited lo much Cozn, he pzomiſed to deliver it over. 


3 Cro. | 
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T was moved, That whereas the Defendant was a Conſtable, and 
a Uerdift fo2 him being in the Execution of his Office, and no 
Memoꝛandum appeared, as was uſual upon the Poſtea,to give him 
Double Coſts, accozding to the Statute of 7 Jac. that it muſt be 
now ſupplied. 

But per Curiam, TUe cannot do it ; becauſe the Statute ſays, 
The Judge befoze whom the Cauſe was tried ſhould allow double 
Coſts ; and the Court cannot do it, unleſs the Judge of Aſize had 
oꝛdered the Poſtea to be marked. | 


Anonymus. 
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| ps. 7 
| þ- was pleaded in ate! That the Declaration varied from 
the Dxiginal in the Name of the Defendant and his Addition. 
"Twas ſaid that in ſuch caſe the Curſitoꝛ oꝛ Clerk that made out the 
Writ may be owdered to attend; and if his Jnſtrutions were right, 
to amend the TUrit by the Infiruttions. 


Anonymus. 
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Wis a an was outlawed after. the ; Plaintiff Fs bim ig 
Paiſon 80 Reverſal was owered at the Char wk of hard 
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i * a pabe and ae and 3 5 al. 
ſigned, that ſuch an one bꝛought Treſpaſs, and recovered: 


And after Uetrdit it was moved in Arreſt of Judgment, that it docs 


not appear, that he which recovered in Treſpaſs had a Title. 
Serjeant Levinz. Here is an expꝛeſs Covenant, that he ſhould 


quietly hold the Poſſeſton, and he is diſturbed in his Poſſeſſion, 


cho upon no Titie. And £0 is e TO 120. * 
Hob. 35. N Et adjournatur. 8 9 8 150 mw 
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was Platntiff. 
Dbjet. Pe has pꝛlvilege to lap it in Middleſex, bereuſe 
of his attendante. 
Anlm. But here he has latd it within London. i: 
Curia. Then let the Venus be changed; ko; then he is tobreon- 
{dere ＋ a — at | 
50 Hut 1 . 
Motion was made for a Prohibition to a Suit bs Cite 
Lamb, upon a 1 of a Modus to pay 2 d. falling in 
the Phatritif's Farm in rſh, 


TE. A Pasbenien l. granted befo2e to ſtop this Suit upon 
a Suggeſtion, which was tried and found fo2 the Plaintiff, and a 


Conſultation granted. 
Anm. That Suggeſtion was fo2 2 d. to be paid fo2 eyery Lamb 
which'fell in the Pariſh, and this only to a particular Farm, and 
ſo not within the Statute of 50 Ed. 3. that a ſecond Pꝛohibition 
thall not be granted after a Conſultation awarded in the ſame Suit. 
Vid. 1 Cro. 151. Stroud and Hoskins, 1 Roll. Rep. 37 

Note here, If this Batter had been found by the Qervit, nd 

Conſultation had been granted. Hob. 192, 
Buͤrt here the Coutt inclined again a Viosan by reaſon of 

the faid Statute of 50 Ed. 15 8 


'Anonjmis | 


A Fine was arknotlevged belbꝛe Herbert, Chief Juftice, by a 
Man ard his Mike, 7 Decemb. 1689. and by reaſon that 
the late King James had deſerted the Kingdom and taken away 
the Geat Seal, thete followed a itop-of Pzoceedings at Law; and 
the Woman died the 2oth of February following, and upon the 
22.0 of February the King's Silver was paid, as upon a CUrit of 
Covenant in King James's time, tho no Crit was then ſued out. 


But afterwards a Crit of Covenant was taken out; ref , 
Michae 


Motion 128 1 made to change a venue, where an Artotney 
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Michaelmas Term laſt, which 7 ſealed with the Seal of King 
William and Queen Mary; and the Fine was engrofſed and made 


as g Fine in Michaelmas Cerm. 

lid this preſent. Term it was moved; That the Fine mübzt be 
vacated, and the Book of x H. 7.fo. 9. was cited, where the Cogni⸗ 
ance of the Fine was in the time of R. 3: and afterwards a Tlric 
of Covenant was ſued in the time of Henry the Seventh, which be⸗ 
ing thewn to the Court they ſtopped the Fine, tho' tis laid in that 
Caſe, that *tis the common caurſe ta take the Acknowledgment of 
Fines, and then to ſue out a TUrit of Covenant: But they ſaid 
then wouldnot permit a Pꝛecedent, That an Achnamedgment dt a 
Fine ſhould be in the Predeceſſo2 Ring, and the dle of Coughayt 
of:-bisSuceeſg. ©} . (+ F 

But the Court (after the Cauſe had — twice moded,: and fun 
Canfideration of i<:;:gave:their Dpanons. ſeriatind that tis ine 
Nea und ane entring o the ming's Siber ter the Party's 

h could not be now examined, in vegard there wan otro 
ſed and compleated as a Fine of Michaelmas Term. And ſo was 
Farmer's Caſe, Hob. 330 and Caxill'g Cale, Dyer 220. b. The Court 
Would not ſtop a Fine taken of a Feme Covert when the 1 . 
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eve-Parſon,fo? not taking away his Titheafter ſet out, Notice muſt 
be given befoze ſuch Action. Fox the Biſhop of Carliſſe 3 Caſe in 
Hobart does not make againft this; fo2 there a Cuſtom was laid 


to extute the Parſon from ſeeing the Tithe which is to be ſet out, 
which Cuſtom is not to be omitted. Vid. Roll. Abridg. tit. Diſmes 
647. And the 2 of E. 6. cap. 13. enats, That it hall be lawful fo2 
every Perſon, to whom Tithe ought to be paid, to view his Tithe 
let fozth and ſevered from the nine Parts. 7 


Maſſingburn verſ# Durrant, 

S nt 0 $I 0 £138 | £254 | — 

]? an Aion of Treſpaſs fo2 bzeaking of his Cloſe and cutting 
4 of his Cozn: The Plaintiff declared of ſeveral Treſpaſſes, ſome 
whereof were in the time'of King Charles the Second, and others 
in the time of King James the Second, and Judgment was by 
Default. And after a Urtt of Enquiry of Damages teturned, 
Erroꝛ was bzought in the King's Bench, and aſſigned that there was 
no Original, and upon that a Crit was awarded ts the Cuſtos Bre- 
vium, who certified an Ouginal between the Parties, taken out in 
the time of the late King James, which concluded contra pacem no- 
ſtcam. And this couid not be taken to be an Oꝛiginal in this Cauſe z 
becauſe then it ould have concluded, contra pacem noſtram, necnon 


contra pacem Caroli Secundi nuper Regis; and fo2 that a Rule was 


in the Ring's Bench to reverſe the Judgment, niſi. 


Ne was thereupon moved in this Court, That the Oziginal might 
be amended ; fo? that it was ſaid, That the JnſkruXions to the Cur: 


ſitoz were right, and a fo given him to dꝛaw the Concluſion of 


the Writ contra pacem noſtram, & contra pacem nuper Regis. 


= 


And it was admitted du the other Side, that the Inſtrucklons 
were fo given to the Curũtoꝛ. : die 

But then it was objeXed, That this was part of the legal Foꝛm 
of che. Urit, and in that an Duginal was not amendable. And fo 
Packet 8 Caſe in Hutton 56. where Indicari was put in aTUrit up- 
ou the Statute of Hue and Cry inſtead of Indictari, and it cou. 


not be amended, tho' that Wozd was right in the Juſtruttons to 


vhe Quriitoz. And fo2 'Blackamore's Caſe in 8 Co. there (in the 
Piinefpal: Caſe) the JuſtraX#fons were in a Matter of Fact, as in 
#ht.avvition of the Party, Knight inſkead of Gentleman; but in 
. Caſe held, That the Mrit could not be amended in the legal 
am. | | 
To this it was anſwered, That this was in Matter of Fai ; 
fo2 a Writ of Treſpaſs does not diſtinguiſh Treſpaſſes in one 
King's Reign oz another, that is only diſtinguiſhed by the Con- 
cluſion contra pacem noſtram & nuper Regis, and fo that the In 


ſtrudiong were patticularly given; and that is the manner of 


giving 
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giving the Jnſtruitions, when there. are Treſpaſſes to be declared 

upon in the Retgns of ſeveral Kings. ot 
And ok that Opinion was all the Court, and owered the amend. 
ment accodingly: But that the Plaintiff in the Crit ot Erxroꝛ 
ſhould have his Cofts, becauſe the Erroꝛ was brought and agen 
bp reaſon of this Fault in the MUrit. AA. 
Note, The Curũitoꝛ was not required to attend with his.Inftru, 
ions ; becauſe they were agreed ta be:as the Plaintiff s Caunſel 
in the Action alledged, and lo no Examination of the Curſitoz re. 
quiſite. | 
Nore, fn Blackamore's Caſe in the 8 Co. it is "ws, Fo the 

| , 41 


(ang Hal be mender by the Curſitoz - OP! bg 
| > 1b Ut bl + 648 ** 
45.6 7 | Fowkes: vola Joyes:- 70 14} 44th 75 : 


IN: a -Replevin the Defendant avowed the Taking, as res 
fo; Rent. , In Bar ok the Avowry, f 
Abe Plaintiff:replied, That the Avowant had let the place where, 
with an Inn, and that he was Diving his Cattle to London ad pro- 
ficuum inde. facicnd*, and that he asked leave of the Avowant to put 
His: Cattle in the Gꝛound fox a Might, and that be gave him leave, 
with the Conſent. ok the Leſſee, Hires: cujus he WL MT ok 
prout ei bege licuit. | 
. Upon which it was demurred and to maintain tbe Par to the 
Avdwry it was urged, That being put in the Gꝛound belonging to 
the Inn they were pꝛivileged, and that being dziving tos Landon to 
3 —— and put. in fo2 Paſture by the wax, ther could not be di 
trained 
To this it was anſwered, That there was nothing. appeared in 
the Pleading of a Common Inn, and ſo the Matter did not come 
1n. queſtion z. neither was it ſet fozth that the Cattle were d2iving to 
Market, but only to London, ad proficyum inde faciend',” © And be: 
ſides; in the Bar to the Avowry the Licence is the only Matter re: 
lied upon, which doth not conclude the Leſſoz ere tbe Di⸗ 
ſtreſs. And ol that Opinion was the Court. 4 0 Jon 
And the Court held, That Cattle diving to a Harter, and put 
inta Paſture by the way, were not palyileged fron being; diſtrain⸗ 
ed; koz tis by the Statute of Marlbridge, That Braſts re 10 
diftrained in the High · way; and not by Comme Aan. 
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Sole [i AWAY bus Polbill n nuper 5 Berwalh fin Cod — 
* d. Armig, & Walterus Roberts, Jun nupet de —— 
Salcherſt in Com prad,. Armi „ Executores Teſtamenti,, Roberti gainft the Ex- 
Fowle” *Armig' : Aſſign.” Ra C arey Wee ecutores Teſtamenti nan of an 
Samuetis Gott Armig', nuper dicti Samy ih Ge 's-lan, in the Tete. 
the County of Middlckx Eftee, ſummon. fuer. ad reſpon 9550 
Ftanciſco 1 7 Armig , Executori Teſtamenti Georgii nuper 
ni Epiſcopi Winton., prox. Succeſſoti Brian, nuper Domini "Epiſcops 
Winton' defundt.” de pfito, quod. teneant ei convengonem. inter prot» 
af Brian. nuper Dom. Epifcopum Winton. in vita. ſya, & pr fat. 
Samuelem my in vita ſua factam ſecundum vim ſormam & eff — 2 
pare [ndenturarum inde ineer * confectarum, &c. Et — 0 oy 
5 Franciſcus Morley per Joſeph' Newington Attorn. ſuum dicit The Iden- 
quod. cum per quandam Indencur. ſactam apud Weſtfield in Com. ture ſet ſortb. 
= viceſimo Juarto ie Decembr. Anno Regai Domini Carol 
ndi a 7 Regis aug, Sc. decimo tertio, inter præfot. Brian 
Dom. Fele Wirion, in vita ſua, per nomen Reverend, Patris 
co Brian', per Divinam providentiam Dom. Epiſc' Winten. ex 


* te, & præfat 13 Gott in vita ſua, per nomen Samus 
ar der de Grays Inn in- Com' Mid 00 A's. ex alters parte, cujus 
quid, Indearurz alreram partem, fi dict. Samuelis Gott 


© % « 
1 


in vita ſua 125 idem Franciſcus bie 1 py 2 ferr, cujus dat, eſt profert in 
eiſdem die & anno. Teſtar, fir quod præſat. Brian, tune Dominus „ 
us Winde . pro & in conſideratione ſurſumteddicon. prioris ———m"_ 
Indenturæ, Who! lice, Leaſe) que fuit determinare (Anglice, to expire) 
in menſe Avgulti, qui tunc foret in Aung noſtri Domini Dei Milleſi- 
mo ſexcentefi o flagel imo tertio, dimiſiſſet, conceſliſſer, & ad firmam 
cradidiffer. Er ptædictus e tune Dominus Epiſco 5: Winton)! The Demiſe | 
per Indentur. Frack ofa edo. 1 855 ſucceſſoribus fuis, dimiſic, x of Refforles 
coheefhir'& ad Ram tra Hache LE mueli, Omnes illas Rectotias ges. 
(Arigitce, Pitſonages) de Rye & NR & 40 5 earundem 
cum ſuis pertim. 10 Comitar. Suſſex omnia æ lificia, ſtructutas, 
hortea; ſtabuls, "maria, gardina, terras, tencmenta, hæteditamenta, Giebes, 
Prata, leurs, | ras, Tertas Glebarum, boſcos, | N Tithes,Obla- 
(Angliee, Tenths) 'Decimas (Anglice, 9 © , obvcncon', _ + <qx 
pficut, commoditar. (Anglice, Commodities). . advantagia (An- 
plice,” Advantages) quzcunque dictis Rectoriis de Rye & Weſt field 
ptædict', vel alteti illarum ſpectan five appertinen (except. & ſemper Exception of 
reſet prefar. Dom. Epiſcopo, & ſueceſſoribus ſuis extra dimiſſionem ** pn 
ptædict. Donis, DonaConibus, Advocationibus, præſentationibus, No- — 
minatjonibus & Jure patronatus (Anglice, Right of Patronage) 
Vicatiarum de Rye & Weſtfield prædict ) & _cyjuſliber iſlarum 71 
Habend & tenend. dictas Rectotias, & omnia & ſingula a? ptæ miſſa Habend. 
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cum ſuis pertin, (exce except.) prefat” Samũeli Gott, Exccuro- 

ribus, Adminiſtratorib » K Ace ſuis a conſectione Indentur. Ptæ. 

dict, uſque plenum & 9. — & pro & durant plen ter- 

ror 21 Years. mino Viginti & nis annorum deinceps prox. ſequen, & plenar, 

Ta complend. & ſinjend'. Keddead 10 enk pe projnde annuatim 
| duran dicto termino prefar* Domin ret & ſucceſſdribus ſ 

apud ſuum & ſuos * a pad We veley prope Winton) L 

| HY : - ho reddit 1 — librarum legalis monet. An 1s 20 elta Annunciationis 

-./-  heat# Miri Vitginis & Sancti Michael is Atchangel, per zquas 

\-— - &'xquales portiones, (videlicet) pro dicta ReQtoria de Ry annual, 
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teddit octo librarum, & pro Medien Rectoria de Weltfield 
er Re. Mal' reddit ddodebim :libtarum, Acetiam reddendo & ſolyendg 
on. proinde annuatim duran dicto termino prout hic poſtea mentionat 
eſt Domino Epiſcopb, & fucceſſoribus ſuis. e dies & 
locum prædict. per #quas & æquales portiones annual teddit 
viginti librarum ſimilis  legalis Monet, Angl ad 9 5 Peg dick 
Dominum Epiſcopum. & ſucceflotes ſuos 0 icariis pro tem: 
W > exiſten. Sel: Eccleſtarum de Nye & Weſtfield pdid.. i. 
icet, Vicario pro tempote exiſten. de Re ba predict. annual ſun 
kae Abraum & N ſolidorum, & Vicario pro tempore Exi- 
ſten. parochial Ecelefir de Weſtfield: Picat annual. ſummam ſcy- 
tem Ubrarum & decem ſolidorum is i en c Anglics ur 
ance) tune Regia Majeſtatis ditectionts au gmentationibus in ea 
vioe dat. (prima ſolutio inde pro dictis Mal faciend' ad Feftum 
Annurxiationis beatæ Mariæ Virginis, quod 10 focet. i 5 Anno Dom, 
nioſtri Dei Milleſimo ſexconteſimo ſexa age mo tertio) Ec prefar,.. Sa- 
-.-2 - , . muel'Gotr, pro ſeiplo r Adminiſt We & Allien. ſui 
cConpenit promiſir” & concefft, ad & cum przfat, Domino Epilco- 
& ſucceſſoribus ſuis per” Tadentur. predift, By nt 1 c præſat. 
ma Gott, Executor', ; Keane & A „ de zem 
. pore in tempus & ad omnia tempora tune bor 1 io” dic ito — 
« Covenant 7 mine Vigiriti & unius annorum, ad <us, 'corum, vel 12 corum 
Kepa © prope, cuſtag. &"'onera quando, & toties (ores heceſſe ſoret, vel 
requirercnt. 128 & ſufficient. repararent, emendarent, manutener 
ſuppottarent, (Anglice, uphold) ſuſtinerent, e (e, 
fente) & r tam prædict. Rectotias & If precaiſh zern 
W— except.) quam. Sacraria' (Anglice, the Chancels) Eccleſiarum. de 
ye'& Weſtfield peædict, & Forum alterius in 5 & cum omnibus, 
& omnimodis requiſit (Anglice, needfuil) & neceſlar, . 
& emendationitus quibuſcuriquie, ac eadem 8e eornm, | 
bene & lufficient. reparat*, emendar', rhanutcar”, tem , ſuſteat, 
præſepit. & cuſtodit. ad ae predic. rermigi, ye Wa citiorem 


See 7 1 


A4aetermitiation dimilſion* , ptxdiQ', utrum prius acciderer , celins 
And 85 wo yiew -quereat ſurſumtegderent & traderent (Anglice, yield up) præſat. 
una repair. Domino Epilcopo & fucceſſoribus ſais, . prour: bes eandem [adencur. 

ixtute cujus quidem 
3 lndentur-. 


— the Fern, rn inter alia plemus liquer & apparer 


6. 


— 


Indentur, predidtus Samuel Gott ja Rectorias & tenementa præd. 


cur ſeifir. poſt cujus mortem reverſio tenementorum ptæd. cum pertin. ſciſca. 
deren. prædicto Georgio nuper Epiſcop. Winton. ſucceſſori pdidt. and the ſame 
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eum pertin. ſaperius dimiſſa (except. præexcept.) intravit & fuit inde The Leere 
5 ſellonat Et fic inde poſſeſſionat. exiſten. idety Samuel poſtea eatred, 
cilicet quintoderimo die Septemb. Anno Regni dicti nuper, Regis 


viceſimo tertio apud Weſtfield ptæd. condidit teſtamentum & ule. 


voluntat. ſuam & pet eandem prædictum Thomam Bard Executorem And mad: hi 
chuſdem teſtamenti & ult. voluncar. ſuz conſtituit & ordinavit Poſtea - I 
que ibidem obiit de Rectöriis & al. dimiſſis præmiſſis ptædictis cum 
ertin, fie ut præfertut poſſeſſſonat. Poſt cujus mortem præqdictus Anddiel po 
omas Bard in Rectotias & al. dimiſſa præmiſſũ cum pertin, intra- Ted. 


vit & fuit inde poſſeſſionat Et ſic inde poſſeſſionat. exiſten. præ- 8 


dietus Thomas Bard poſtea Eten primo die _Odtob, Anna Regni oder 


dict Domini nuper Regis viceſimo quinto apud Weltfield. præd. Mes Tear, 


_ eoheeflir & aſſignavit Rectotias & cætera præmiſſa præd. cum pertin. 


20 totum ſtatum jus titulum intereſſe & termin. annorum adrunc 
ventut. & ine pirat. de & in eiſdem (virtute Indentur. przd') præ- 
fat. Roberto Fow le Executor. & Aſſign. ſuis: virtute cujus quidem Who cotred, 


vonetſſion. cum pertin. per Iudentut. ptæd. dimiſſa intravit & fuir inde 


poſſeſſionhat, Ex ſie inde poſſeſſionat. exiſten. idem Robertus Fowle 


poſtea & ante ſinem tetmini prædicti ſuperius dimiſſ. ſcilicet decimo 


die Decembris Anno Regni dicti nuper Regis triceſimo quarto apud 
Weſtfield prædꝰ obiit de Reckoris & al, tenementis prædictis cum per · And died. 
ein. ſuperius dimiſſis poſſeſſionat. Et prædictus Brianus de reverſion- 

ne Rectoriæ & cæterorum præmiſſorum prædictorum præd. ſeiſit. The Biſhop 
exiſtens in dominico ſuo ut de feodo in jure Epiſcopat. ſui ptædicti Pens Ste 
ptædictus Btianus poſtea ſeilicet undecimo die Decemb. Anno tri- geverſion in 
eefamo quatto ſupradicto apud Weltficld prxd. obiit de Reverſione the Right of 


Rectotiæ & cxttrorum ptæmiſſorum præd. cum pertin. fic, ut prafers l des 


Briani in Epiſcopat. præd. debito modo conſtitut. & præſectus in jure came to hie 
Epiſcopat. 8 xd” 0 prædictus Georgius 1 de reverſi- * 
one tenementorum præd ſeiſit. exiſten & prædict. Edwardus Polhill was duly 
& Waltetus Roberts de Rector & cæteris præmiſſis cum pertin. fig made Bio. 
ut pteefertur poſſeſſionar. exiſtent” præd. terminus viginti & unius An- The Term 
norum de & in ptæmiſſis fic ut præſertur dimiſſis finivit poſt mortem cpired. 
Briam nuper Epiſcop. Winton & in vita prædicti Georgii prox. ſuc- 

eeſſor. præd. Briani ſeilicet viceſimo tertio die Decembris Anno Dom. 
milleſims ſætełmeſimo octogeſimo ſecundo (eodem Georgio tune 

Epiſcopo Wihron. de reverſione tenementorum prædictorum ſic ut 

pteeferrur ſeiſit. exiſten ) Et idem Georgius Epiſcopus Winton. poſtea 

ſeilicet triceſmio dio ecembris Anno Regni dicti nuper Regis tri The fuccees- 
ceſimo quarto ſuptadicto apud Weſtfield ptæd condidit teſtamen- ins Bit» 


rn ** | Ar hisWill, 
rum & ule. 'voluntar. ſuàm & per eand. conſtituit & ordinavit præ- wy . 


dlictum Franciſtum Morley Executorem cjuſdem Teſtamenti poſteaq; Plaintiff Ene · 
SOT. et; enn . eee. I | 


AN cutor and 
ibidem 3 


MY 


F cificar. e. 
© Ipſivs'Brjani Dem Elte & ſuereſſorum ſuorum obſeryand' perfor. 
maß, K perithplend' Peundam formam - &; effectum indem 


— Breach 
man” mortem prediti Roherti | Fowle (cujüs Executore 
- * © wargns & Waltgros Tunt) in vita predict, Georgii nuper Epiſcop, 
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untern, per Regls triechims quarts permiſee pradictum 
Tn permitting dhe Chanieet) Eccleſiæ Parochial. de. Weſtfield Fg 


the Chancel Br 

and other miſſorum ſtare & eſſe diſcoopert. pto deſectu ſufficientis tecturæ inde 

Pe aut cf © & parieres imuros oſtia & . pavimenr. ejuſdem Saccar. fote tuinoſa & 

pair. in decaſu pto defedlu ſufficien. tabulation. cruſtiation. (Anglice Plai. 

ba, — ſter ing) & emendation. inde cum lapidibus & aliis neceſlariis mace, 
ts. rialibys'& vitrom'de, feneſttis Sacrarii illius fore, frat. & dirupt. & 
ſeneſtras illas ſtare & eſſe minime vitriat. (Anglice unglazed) pet 
fl 0 ws maheremium'Sacrar; illius 1 luvial- ſupet 
ill. geſcenden. ac per vim yenti ſuperinde aſſlan. putrid. devenit & 
ll FCorrupt ac tatione 1 de Sactar./ill. ruin. minatur Necaon prædicti 

| Edwardus Polhill & Walterus Roberts eiſdem die & anno ulc. præ- 

ll maentĩoflat. permiſer. unum horreum Rectotiæ de Weſtſield præd. (pe- * 
ki ctan' ac parcell. przmiſſorum ſuperius ut præſertur dimiſſorum ſtare 
0 X eſſe diſcoopert. ruinos. & in decaſu pro gelectu ſufficien. tegmi - 
nis contabulationis (Anglice, Boding) & ſubſtructionis (Anglice, 
Hannah per qd" groſſum maheremium horrei prædicti putrid. 
Xa. corrupt. deven, ac horreum ptædictum penitus cotruit & in ter- 
| |... ra ceeidir pro defectu reparationis præd. Prædictiq; Edwardus Pol 
#1 , hilf & Walterus Roberts Sacrar. præd. & hotreu. pred. ad aliquod 
| And w35 not rempus poſtea ante finem ejuſdem cermini minime , reparaver. 
[ repair” fey cmandaver. fed Sacrarium ptæd. & horreum præd. fic in de- 
|  * caſu & irreparat. ut ptæſertur. exiſten. in fine termini prædicti ablq; 
| aliqua reparutione vel emendatione inde reliquer” contra formam & 
N 3 effectum conventionis præd. in Indentur. præd ut prafertur. mention 
4 te bc int"©it Et fic idem Franciſeus dicit qd, ptædicti Edwardus Polhill & Walte- 
| nem. rus Roberts Conventionem præd. Samuelis Gott de eo qd; prædictus 
A Samuel Gott. conveniſſet & conceſſiſſet pro ſeipſo Executoribus Ad- 
miniſtratoribus & Aſſign. ſuis ad & cum præſat Brian. Epiſcopo & 

Succeſſoribus ſuis qd” dictus Samuel Gott Executor Adminiſtrator By 

& Aſſign. ſui de rempore in tempus duran. dict. rermino quando & EA 

tories quoties neceſſe ſoret bene & ſufficient, repararent emendarem | 

mar uten. ſupportarent ſuſtinerent praſepirent & cuſtodirent tam pred | 
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Rectorias & al' præ miſſa (excepr' ptæexcept') quam Sacraria Eccleſi- 
arum de Rye & Weſtfield ptæd & eadem fic fufficient reparat' emen- 
dar? manurent* ſupportat' ſuſtentat' præſepit' & cuſtodit' ad finem 
dicti termini dimiſſ. pred? relinquerent ſur ſumredderent & trade · 


rent præfat Briano Epiſcopo & Succeſſoribus ſuis) prafat” Georgio 
Epiſcopo Winton' in vita ſua prox Succeſſori ptædicti Briant nuper- 


Epiſcopi nec præſat Franciſco poſt ipſius Gebrgii Epiſeopi mortem 
(licet ſæpius requiſit') non renuer* ſet injuſte infreger* ac ill eidem 
Franciſco hucuſq; tenere omnino contradixer & adhuc' contradic' 


unde idem Franciſcus dic' qd* ipſe deteriorat eſt & dampn* habet ad 


valencꝰ ducentarum librarum & inde produce“ ſectam, &. Et pro- 
fert hic in Cur Litetas Teſtamentar' prædicti Dom Georgi nuper 


Profert in Cur 
che Letters 


Epiſcopi Winton' per quas ſatis liquet Cur* hic ipſum Franciſcum Teſtamentary 
fore Executorem Teſtamenti prædicti & inde habere Adminiſtra- e ih 


dionem, e. 


Et prædictus Edwardus & Walter! per Robert Spiller Attorn 


he Defen- 


ſuum ven &:defend? vim & injur' quando, &c. Et dic* ꝗdꝰ narratio dants demur 
t 


prædict materiaq; in eadem content minus ſufficiens in lege exiſtir ad 
ptædidtum Franciſcum actionem ſuam præd' verſus prædictos Ed- 
wirdum & Walter habend ſeu manutenend' Quodq; ipſi ad Nar- 
rationem illam modo & forma præd' factꝰ neceſſe non habent nec per 
legem tertæ tenentur reſpondere & hoc parat ſunt -verificare Un- 
de pro defectu ſufficien Narration ipſius Franciſci in hac parte 
iidem Edwardus & Walterus pet Judicium & qd* præd Franciſcus 
ab actione ſua prædicta verſus eos habend” ptæcludatur, xc. 
Et prædictus Franciſcys dic ꝗd' narratio prædicta materiaq; in 


cadem content” bon & ſufficien' in lege exiſtunt ad ipſum Franciſ- 


cum actionem ſuam prædictam inde verſus præd' Edwardum & Wal- 
terum habendꝰ manurenend' Quam quidem materiam idem Franciſ- 


generally. 


Joinder in De- 
murrer 


cus parat eſt. verificare Unde ex quo prædict' Edwardus & Walte- 


tent aliqualit dedixer' idem Franciſcus ;pect* judicium & dampna ſua 
. ſtactionis conventionis præd' ſibi adjudicari, & c. Et quia 
uſtic , &. n i „ene, d en we ene 
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rus ad narrationem præd' non reſponder nec materiam in ead' con- 


Inn. Anno 1 W. & M.in C. B. Vol. 


Młiorley voſu Polhull. 


TN an Aaion of Covenant the Plaintiff declared as Executo; to 
I George Motley, late Biſhop of Wiacheſter, and lets fozth, That 
Brian, the Prevecefioz of the ſaid Biſhop, had demiſed a Reaoyy 
and certain Lands to J. S. foz 21 Pears,..who had aligned it ta 
the Teftato2 of the Dekendant, and that the Leſſee covenantey 
with Brian and his Succeſlors to repair the Chancel of the Church, 


and the Barns, &c. and aſſigned a Beach in the not repairing by the 


Tefiatoz of the Defendant in the Lite of George Morley, and that 


the Leaſe afterwards expired, 


To thig the Defendant demurred, fo2 that it was pzetended, that 
the Execueo2 of the Biſhop could not bing this Aition, ko; the 
Covenant was with the P2edecefſo? Biſhop and his Succefloy, 


and cited the Caſes-of Real Covenants, x laſt. 384, 385. f Par: 


tener after Partition cavenants to acquit the other {Parcener of a 


Suit, aud the Cavenantee affigns ; the Aſlignee ſhall not bing 


Covenant, But the whole Court gave Judgment fo2 the Plaintiff, 
and that the Executs? is here well entitled to the Aion foz the 
Beach in the Toſtator's time. (oe 


© Wright verſus Wyyell. ip 


. * 
. 1 
* 

- 
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P an Ejetment the Plaintiff declared upon a Denniſoof Dorochy 


& How'y, anw upon a Dpecial ferdi?-the Caſe appeared to te 
Chat Chriſtopher Hewly was feized of the ÞBzemities in Fee, 


and made his Will in this manner, I make my laſt Will in manner 


following, - „„ 

As concerning my Perſonal Estate, Firſt, 1 give and bequeath 
unto Ann Hewly my Wife, the Sum of Six Hundred Pounds to be 
paid unto William Weddal of Eaſtwick, Eſq; and it's ſor the full 


payment of the Lands lately purchaſed of the ſaid M. Weddall by me 


the ſaid Chriſtopher Hewly, and is already eſtated in part of a Join- 


ture to Ann my ſaid Wiſe, during het natural Life, being of the value 


of ſixry ſeven Pounds per annum; That of Wiskow, York and Malton, 
che Lands and Tenements there amounting to the Yearly value of 
fixty three Pounds, in all one hundred and thirty Pounds, which 
being alſo eſtared upon my ſaid Wife, it is in full of her Jointure. 

And after this he gives ſeveral Legacies, and the reſt of his per⸗ 
ſonal Eſtate he gave to his Wife, and made her Executrix. 

Then they find that he had made no Settlement of the Pꝛemiſſeg 
02 of any part of them, upon his Tie; and that the Leſſo2 of 
the Plaintiff was Heir at Law to Chriſtopher Hewly, and that 
Ana the Mike is ſtill living: So that the ſole — 
| Y CAbether 


A 8 
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whether the Lands ſhould paſs to the Cife upon theſe Toꝛds in 
the TUill 2 And divers Caſes were put upon implicit Oeviſes, as 


that his Feoffees ſhould ſtand ſeized ta the uſe of J. S. has been 


held a good Devile to J. S. tho' there were no Feoffees, 3 Leon. 


162, 167.  Devile to his eldeſt Son after the Death of his Mike. 
there the Wife takes, tho nothing expꝛelly deviſed to her. After 
Arguments heard on both ſides; by the Opinion of Pollexfen Chief 


Jufttce, Rokeby and Ventris, Judgment was given fo2 the Platntif, 
againſt the Opinion of Powell. Here it appears indeed that the 
Teſtatoz took it, that che had the Land, but it appeats he did not 
intend to deviſe any thing by the TUM; fo2 he mentions that che was 
eſtated in it befoze ; and in the Caſe of Implicit Deviles there ts 


| 8 reference to any Ad that ſhould have conveyed the Land to the 


eviſee befoze ; but the Mill there paſſes the Land by Conſtruti- 


on and Implication. 
Again, This De vile is introduced with this Clauſe, As to the 


diſpoſing of my Perſonal Eſtate; and theoughout the Cuil he giveth 
* Herſonal Things. 

| Aga 45 This recital comes in ag part of another Clauſe, of an 
etprels 


eviſe of the ſix hundzed Pounds. But Powell relied 
upon the Caſe in Mo. 31. A Man made a Will in this manner, 
I have made a Leaſe to J. S. paying but 10 s. Rent; this was held 
a good Leaſe by the CUill : To which it was anſwered, That the 
Caſe there was of little Authozity, fo2 it did not appear how that 
matter came in queſtion, o in what Court, 92 in what Acion; and 
ſafd only fuit tenus 3 Eliz. And Judgment here was * for. the 
SY 


Bowyer verſus Milner. 


Na Fo2medon againſt ſeveral Tenants, one appeared and was 
eſſoined, and then another appeared, and it was moved whe: 
ther he could be eſloined by reaſon of the Statute of W. 1. c. 43. 
which ſeems to be that Parceners and Jointenants ſhould have but 
one Effofn, and that they ſhould not fourch. 
Cur contra. The Statute is to be underſtood of Eſlvins after 


appearance, and ſo is the Book of 28 Ed. 3. 18. Jt is ſaid to have Co. Ent. 
been the Law of the Times fo2 Tenants to fourch bekoze appear- 330, 331. 


ance ; and ſois Co. 2. Inſt. 250. Hob. 8, & 46. The Caſe of EC 
ſoins, if the Tenant voucheth two, one Eſſoin map be caſt fo2 
each of them ſingly. Vid. Stat, of Glouc. c. 6. 


J | Anonymus. 
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Anonymus. 


N an Attion of Treſpaſs de Uxore abducta cum bonis viri, ta his 

damage ol 10000 |. | 

Upon Not guilty pleaded, anda Trial at the Bar, the Return of 
the Jury was Octab Trin. and the Appearance Oay was die 
Mercurii, at which day the Jury appeared; but it being appointed 
fo2 the keeping of a ſolemn Faſt by the King's Pꝛoclamation, the 
Jury. was adjourned to the Day following, and then the Jury any 
Parties being at the Bar, a Plea was offered by the Defendant's 


Counſel puis darrein continuance, that the Plaintiff was Excommy: 


2 Mod. 195. 


nicated, and pꝛoduced it under the Seal of the Court, and begun 
their Plea thus, Ad hunc diem, viz, die Jovis prox” poſt Octab 
Trin“, &c. So that the Plea came too late; fo2 it ſhould have 
been pleaded. die Mercuri; fo2 tho the Jury was adjourned tg 
Thurſday, pet all Matters were entred as upon Wedneſday. gg 
this Plea did appear upon the Recow to come too late, and fo2 that 
Cauſe it was diſallowed by the Court. | 

Note, This Plea was recited by Serjeant Trenchard in French, 
and then a Challenge was offered to the Array ; fo2 that it was 
returned by J. S. as Sheriff of Buckinghamſhire, who was made 
Sheriff in Michaelmas Term 1687. and had continued in the 
Office fo2 moze than thre Months, and not taken the Daths, and 
ſubſcribed: the Declaration required by the Ac of 25 Car. 2. made 
fo2 pzeventing of dangers by Popiſh Recuſants ; and ſo his Dffice 
by that At was void to all intents and purpoſes befoze he made this 
Return of the Jury. | 

But this Challenge was diſallowed by the Court; fo2 he muff 
be taken here as aShcriif de facto, and if ſuch a Challenge ſhould 
be .allowed, no Trial could be had, but ſhould be put off, unleſs 
the Party were ready to ſhew that the Sheriff had taken the Teſt. 

In x Cro. 369. Hore verſus Brome, a Challenge was made, That 
the Sheriff which returned the Jury had a TUrit of Diſcharge be: 
foe he made the Return, and it was diſallowed by the Court as 
contrary to the Recow, * 
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Raſhleigh verſus Williams. 
Trin. 4 Jac. Rot. 730. 


P LACIT A apud Weſtm. coram Edwardo Herbert Mil', & Covenant a. 


Sociis ſuis Juſtic. Domini Regis de Banco; De Termino Sanctæ _ 
Trinitatis, Anno Regni Domini noſtri Jacobi Secundi, Dei Gr. Articles af Ax 

ET Re a ; * , - greement for 
Angliz, Scotiz, Franciz & Hiberniz Regis, fidei defenſor”, &c. Quar- duet no 
to. Rot. 7 30. ment 


Alias prout patet Termino Paſchæ ult. præterit. Rot. DOXLVIIL Lands. 


continetur ſic. Memorandum, quod ſecundo die Maii iſto eodem 


Termino ven. hic. in Cur. Jonathan. Raſhleigh Armig', per Carolum 
Dymocke Attorn ſuum, & exhibuit Juſtic. Domini Regis hic quandam 
Billam ſuam verſus Humfridum Williams Gen, un' Attorn. Cur Dni 
Regis de Banco hic præſent. hic in Cur. in propria perſona ſua de 
Placito conventionis fract cujus quidem Billæ tenor ſequitur in hæc 
verba: Juſtic Dom. Regis de Banco, Cornub. ſſ. Jonathan. Raſhleigh 
Ar,, per Carolum Dymocke Attorn. ſuum, queritur de Humirido Wil- 
liams Gen”, un. Attorn. Cur. Domini Regis de Banco hic preſenr. 


hic in Cur. in propria perſona ſua de Placito, quod cum per quol- 


dam Articulos Agreament. fact. ſexto die Aprilis, Anno Domini 
Milleſimo ſexcenteſimo octogeſimo quinto, apud Lanceſton, in Com. 
prædict, inter prædict' Humfridum Williams, per nomen Humfrid. 
Williams de Burgo de Bodmyn. in Com. Cornub. Gen“ pro & ex parte ,, parte ,x 
cujuſdam Thomæ Manning de London. Ger', ex una parte, & cundem another. 
Jonathanum, per nomen Jonathani Raſhleigh de Menabilly in Com. 

predict. Armig', ex altera parte fact. quor. quidem Articul. unam 

partem ſigillo predict, Humft. ſignat, idem Jonathan. hic in Cur. 

profert cujus dat. eiſdem die & Anno teſtat. exiſtit: Imprimis con- Profert in 
cludat, & agreat. fuit inter partes prædict'. Quid idem Jonathan. Curia. 
Raſhleigh pro Conſiderat. in Articulis prædict' poſtea expreſſ. quiete 

& pacifice haberet, teneret, occuparet, poſũderet & gaudetet Te- : 
nementum vocat. le Salrmarſh , & Marſh Parke, cum pertin. 1 
ſeituat', jacen. & exiſten. in paroch. de Tywardreth in Com. prædict. * 
pro Termino unius anni integri) a viceſimo quinto die Martii, 

tune ult. præterit. & plenar. complend. & finiend. (except. è dimil- 


ſione ptædict.) cuidam Edwardo Knollys nuper tenen. præmiſſorum 


unum parvum clauſum parcell. præmiſſorum tunc arat. (Anglice, 
Tilled) uſque & poſt tempus meſſionis & aſportationis grani 
abinde, per ptædict. Edward. Knollys. Item concludat. & agreat. 
fuit inter partes ptædict', quod prædict. Jonathan. Raſhleigh ſolveret 
ſeu ſolvi cauſarer pro tenemento prædict. ſummam viginti libra- 
rum legalis Anglicanæ monetæ, per quarterial. ſolutiones maxime 
uſual. in Anno. Item concludat. & agrear. fuit inter partes prædict. 
quod prædict. Jonathanus Raſhleigh ad finem termini prædict. 

12 ſurſum- 
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ſurſumredderet tenementum prædict. bene reparat. & in tam bona 

conditione, quam idem Jonathan. tunc inveniebat tenementum 

prædict', prout per Articulos prædict. plenius apparet; Virture 

Entry of the Quorum quidem Articulorum idem Jonathan. poſtea, ſcilicet, nono 

Plaintiff. die Aprilis, anno Domini Milleſimo ſexcenteſimo octogeſimo quinto 

ſupradicto in tenementum prædict. cum pertin, (except. E 

| intravit & fuit inde poſſeſſionat': Et idem Jonathan. dicit, quod 

The Plaintiff licet ipſe a tempore confectionis Articulorum ptædict', uſque finem 

avers perfor- termini predic”, omnia & ſingula conventiones & ag reamenta 

N fg iculi dict. ſuperius ſpecificat, ex parte ipſius Jonathan. 

the Cove- in Articulis prædi perius ip * parte ip 

| nants. performand, & perimplend*,, bene & fideliter performavit & per- 

| | — _ implevit, ſecundum vim, formam & effe&tum Articulorum prædidt. 

en in facto idem Jonathan. dic, quod prædict. Jonathan. poſt confecti- 

onem Articulorum, ſcilicet decimo quinto die Aprilis, anno Domini 

Milleſim o ſexcenteſimo octogeſimo quinto ſuptadicto intravit in 

tenementum prædict. (except. præexcept.) per fe & ſervos ſuos, 

videlicet, Arthurum Harris, Johannem Williams & Petrum Kittoe, 

& poſuit averia ſua, videlicet, equos, equas, boves, vaccas, oves, 

potcos & bidentes ſuos in tenementum prædict. (except. præexcept.) 

& herbam ibidem creſcent. cum averiis ipſius Jonathan. ptæ dict. 

| The Defen- depaſt. fuer.  conculcayer, & conſumpſer: Ac ſuperinde prxdid. | 
; | — "5 Edwardus Knollys pro intratione & depaſturatione prædict. poſtea & 
ſued in an Ante finem prædict. termini unius anni, ſcilicet, Termino Sanctæ 


— Trinitatis, Anno Regni Domini Regis nunc primo, in Cur. ipſius 


che Common Domini Regis de Banco (eadem Cur. apud Weſtm' in Com. Middl. 
ö Pleas. exiſten.) implacitavit & proſecut. fuit ipſum Jonathanum & ptædict. 
Arthurum Harris, Johannem Williams & Petrum Kittoe, ſervos ſuos, 


in placito Tranſg. pro prædict. intratione & poſitione averiorum 
| ſuorum predict. in tenementum prædict. (except. præexcept.) & 
| herbam prædict. ibidem creſcent, cum averiis prædict. depaſcenr”. 
Falirerque in eadem Cur. poſtea ſuper placito illo proceff. fuir, quod 

per eandem Cur. conf. fuir, quod prædict. Edwardus recuperet 
Damages re- vetſus prædict. Jonathanum', Arthurum, Johannem & Petrum 
Taue, Viginti libr. pro dampnis, quæ prædict. Edwardus ſuſtinuit occaſione 
we " Tranſgr. illius, necnon ſeptemdecim libr. quæ prædict. Edwardo 
adjudicar. fuer. pro miſis & cuſtagiis ſuis per ipſum circa ſectam ſuam 
in ea parte appolir', quæ quidam dampna in toto ſe artingebant ad 
triginta & ſeptem libras ; Et quod prædict. Jonathan', Arthurus, 
Johannes & Petrus capiantur, &c. pur per Record. & Proceſſ. indc 
in eadem Cur. de Banco hic teman en. plenius liquer & apparer, Quas 
Andthe Plain. quidem ttiginta & ſeptem libr. idem ſonathan. poſtea , ſcilicet, 
= viceſimo die Januarii, Anno Regni dicti Domini Regis nunc ſecundo 
e dem apud Lanceſton” præd', prædicto Edwardo ſolvere & ſatisſacere co- 
actus & compulſus fuit, idemque Jonathan diverſas denar. ſummas, 
videlicet, duodecim libr. in defenſione Sectæ prædict', prædicto 
Hamfrido ſolvit, erogavir & expoſuir. Er fic idem Jonathan. Gus 

| WY | uo 
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Quod ipſe non quiete & pacifice tenuit, habuir, poſſedit & gaviſus Et fic non 
fuit tentum prædict', ſecundum convention. præd. prædicti Hum- * 
fridi, ſed fuit ſeat”, diſturbar. & moleſtar', & dampna prædict. 
cauſa prædict', modo & forma prædict. recuperar. proinde ſolvere 

coactus fuit, videlicet, apud Lanceſton. prædict. in Com. prædict.; 

unde dic quod deteriorat. eſt & dampnum habet ad valenc. ſexaginta 

librarum. Et inde produc, ſectam, &c. 

Er prædict. Humfridus in propria perſona ven. & defend. vim & Non infregit 
injux', &c. Et dicit, quod ipſe non inſtegit Conventionem ptædictam ag 
modo & forino prædict, prour præd. Jonathan. ſuperius verſus eum — This 
quericur, Et de hoc pon. ſe ſuper Płtiam. Et prædict. Jonathan. Plena is good 
ſimiliter, &c. Ideo Præcept. eſt Vic. quod Venice fac hic die Mercutii whe 4 way 
Px. polt tres Septimanas Sanctæ Trinitatis duodecim, &c. per quos, bad been 

K. Et qui nec, &c. Ad recogn', &c. Quia tam, &c. naught upon 


a Demurrer. 
| KRaſhleigh verſue Williams. 


TN an Action of Covenant the Plaintiff declared upon certain 
Articles of Agreement made between the laid Williams (fo2 
and on behalf ar Thomas Manning of London, Gent.) of the one 
patt, and the ſaid Raffileigh of the other part; whereby it appeared 
that ft was agreed bettveen the Parttes, that the ſatd Raſtileigh 
quiete & pacifice haberet, teneret, occuparet, poſſidetet & gaudetec 
Tenement. vocat. Le Saltmarſh, &c. fo? the term of one p᷑ar, Except 
& dimiſſione prædict. cuidam Edwardo Knollys nuper renent. præmiſ- 
ſorum unum parvum clauſum parcell' præmiſſ. Ind ft was further 
agreed, That the ſaid Raſhleigh ſhauld pay twenty Pounds by quat- 
terly payments fo2 the laid Pear. 
And the Plaintitk ſets foxth, Chat he entred into the Pꝛemiſſes and 
put in his Cattle, and that bekoze the Pear was out, the ſaid Ed- 
ward Knollys ſited the ſaid Raſhleigh in an Action of Treſpaſs fo? en⸗ 
tting into the Pꝛemiſſes, and putting in of his Cattle, &c. and in 
that Aﬀtion he recovered twenty pounds Damages againſk him and 
ſeventeen pounds Coſts, which he was fo2ced to pay, and was put 
to the Expence of twelve pounds moze in Defence of the Suit, 
and ſo he did not hold the Pꝛemiſſes quietly, but was ſued and 
diſturbed, and compelled to pay as afozeſatd. | 
The Defendant pleaded, That he did not beak his Covenant. 
And upon that Iſſue was joined, and found fo2 the Plaintiff. 
Jt was moved in Arreſt of Judgment, That it did not appear 
that Knollys ſued upon any Title, which ſhould have been ſet fo2th: 
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1 Cro. 512. 


Cro Car. 5. 


Levinz fo2 the Plaintiff argued, That it was not neceſſary to 
ſet koꝛth the Title of Knollys, becauſe this was a Covenant fo? the 
quiet enjoyment of the Poſſeſſion ; and koz that cited Dyer 128. 
where the Covenant was, That he ſhould enjoy abſque interruptione 
alicujus: And ſo is 1 Roll. Abr. 4320. 

Again, This is a Collateral Agreement by a Stranger to the 
Land, and no Leaſe. *Tis no moze than a Covenant by a Stranger, 
that he ſhall quietly enjoy the Land, and that ſhall be conſtrued 
ſtrongeſt againſt him to extend to any diſturbance whatſoever. 

And he argued further, That this Diſturbance was by Edward 
Knollys, and he was mentioned in the Articles; and ſo it feems a 
Covenant againſt a particular Perſon, and that goes to any Diſtur: 
bance, whether upon Title oz otherwile. 


But it was reſolved by Powell and Ventris, (the Chief Juſtice 


being abſent, and Rokeby doubting) that the Declaration was 
inſufficient, in regard it was not ſet kozth that Knollys had any 
Right; fo2 the Articles did amount to a Leaſe, tho'by a Stranger, 
fo2 he afted in behalf of the Owner of the Land, and it ſhall be 
taken he had an Authozity to demiſe, and it appears they intended 
it a Demiſe ; fo that part excepted is mentioned to be e dimiſſione 
prædict: But if it were a Collateral Covenant by a Stranger, it 
would be hard to extend it to a Toztious Entry. A Collateral 


Warranty given by a Stranger extends only to Titles pꝛetedent. 


In the Caſe of Wotton and Hale in the 2 Saund. 177. it was ſet 


foth, That J. S. entred habens legalem ticulum ;and that was held 
naught after a Uerdi#, becauſe not expzellp let fozth to be an 


ancient Right, The Cale cited in Dyer ſeems to go upon the 
Mods, Abſque interruptione alicujus. See fo2 that Hob. in Teſdale 
and Eſſex 8 Cale, and as tis cited by Roll. Abr. the iſt part 430. 
and Vaughan 118. Hayes and Bickerſtaff. Vid. 3 Cro. 372, 436. 


Cto. Jac. 42 5. where the P2omiſe was to enjoy without the-Jnter- 


ruption of any Perſon, and yet held that a Title ought to be ſet 


kozth. This is no- Covenant expꝛels againſf Knollys, foz he is 
only mentioned fo2 the part excepted, and to have been Tenant of 
theÞ2emiſſes; and ſo. in the puncipal Cale Judgment was ſtayed. 
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Bliſſe verſus Froſt. 


London ſſ WI Froſt nuper de London, præd ict', Felt- Trover by an 
5 maker, atrach' fuit ad reſpondend* Richardo Blitſe — 

de placito Tranſg. ſuper Caſum, &c. Et unde idem Richardus ers of Bank- 

per Willielmum Eyre, Attorn. ſuum queritur quare cum quidam rupts. 

Joſephus Fiſher primo die Aprilis, Anno Regni Domini Jacobi Secundi 

nuper Regis Angliæ, &c. tertio, apud London in Parochia Bearz 

Mariæ de Arcubus in warda de Cheape , poſſeſſionat. fuiſſet de 

quibuſdam bonis & catallis, videlicet, de decem Doliis Vini Helvici FN 

(Anglice vocat Hoglheads of Claret) quinque Cadis Vini Hiſ- eln. 

panici (Anglice, Pipes of Canarp) & uno vaſe (Anglice Ullage) 

Vini Hiſpanici (Anglice, Canaty) ad valentiam Ducentarum & 

undecim librarum, ut de bonis & catallis ſuis propr', & ic 

inde poſſeſſionat* exiſten idem Joſephus bona & caralla prædict 

poſtea apud London prædict', in Parochia & Warda prædict', extra 

manus & poſſeſſionem ſuas caſualit' perdidit & amiſit; Quæ qui- 

dem bona & catalla poſtea, ſciſicet Viceſimo die Aprilis, Anno Regni 

dicti Domini nuper Regis tertio ſupradicto, apud London prædict', They came to 

in Parochia & Warda prædict', ad manus & poſſeſſion ipſius Wil- the — of 

lielmi Froſt per Inventionem devener'; Cumque etiam prædict' 1 of 

Joſephus exiſten' Subdit' natus hujus Regni Angl* ptæd' viceſimo 

die Aprilis, Anno tertio ſupradicto, & per ſpatium trium annorum 

& amplius, antetunc elaps* & diu poſtea apud London prædict, in The Bankrupt 

Parochia & Warda prædict, exercebat artem five myſter Cauponis 3744 the 

(Anglice, of a Utntner) & per totum idem cempus quætebat vincaer, 

victum & vivend' facultat” ſuam (Anglice, did ſeek and endeavour 

to get his Living) per viam emend* & vendend' in arte five myſter 

przdia* Cauponis (Anglice, of a Uintner) prædictuſque Joſephus 

artem ſive myſter? prædict', prædict' Cauponis (Anglice, of a 

Uintner) ſic exercend* & victum ſuum ſic quzrend? adtunc & ibidem ang became 

indebitat. deyenit & adhuc indebitar' exiſtit eidem Richardo & Indebted to 

diverſis al perſonis Creditor prædict' Joſephi, ſimilit' exiſten' © Fer. 

Subdit' nat' hujus Regni Angl, in diverſis & ſeparalibus denar. 

ſummis legalis monet' Angl' in toto ſe attingen' ad ſummam Mille 

librarum & amplius: Cumque etiam idem Joſephus (prædict 

ſeparal' denar* ſummis eidem Richardo & al* Creditoribus prædicti 

Joſephi minime ſolut' five ſatisfact exiſten') poſtea, ſcilicet vice- 

ſimo quinto die Aprilis, Anno tertio ſupradicto, apud London prædict 

in Parochia & Warda ptædict᷑ ſeipſum abſentavit & receſſit (Anglice, 

did depart) a domo manſional' ſua ea intentione ad defraudand* ipſum 

Richardum & czreros” Creditor ipſius Joſephi de veris & juſtis And went 

debitis ſuis prædict'; & idem Joſe ls eodem viceſimo quinto die from bis 

als . "TETEI? 5 Aprilis ue, 
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Aprilis, Anno tertio ſupradicto, apud London' prædict', in Parochia 
and became a & Warda prædict' manifeſte devenit Decoctor (Anglice, a Bank: 
Bankrupt. rupt) infra veram Intentionem diverſorum Statutorum verſus De- 
coctores edit & provis Cumque etiam poſtea, ſcilicet, viceſi- 

mo octavo die Aprilis, Anno tertio ſupradicto, apud Weſtm' in 

The Credi. Com' Midd', ad Petitionem prædict Richardi, tam pro ſeiplo quam 
ors petition pro omnibus aliis Creditor' 3 Jolephi Præhonorab Georgio 
5 Lord Domino Jeffreys, Baroni de Wem, Domino Cancellar' Angl' apud 
Jancellor. Weſtm' prædict in Com prædicto, in Scriptis ſecundum formam 
Statut in hujuſmodi Caſu cdir' & provis' exhibit. & fact' pro teme - 

diis ſuis verſus przfar' Joſephum exiſten* Decoctor' in hac parte 

habend', eidem Richardo, & cæteris Creditor' prædict' Joſephi de 
ſeparalibus diebus ſic prædict', ut ſupradict eſt, minime ſolut' aut 

ſatisfact exiſten' Quædam Commillio dicti Domini nuper Regis 

ſuper eadem Statut contra Decoctor' edit' & provis ſub. magno 
eme, Sigillo ipſius Domini nuper Regis Ang! ſigillat' & in Cur' Canccllar? 
an deut. dicti Domini nuper Regis de Recordo irrotulat emanavit verſus 
ptæfat' Joſeplium geten dat apud Weſtm' prædictum, prædicto 
viceſimo octavo die Aprilis, Anno Regni dicti Domini nuper Regis 

tertio, quihuſdam Johanni Creſſett Armig', Georgio Evans Armig', 

Johanni Cole, Roberto Wilkinſon, & Johanni Weaver gen, honel}' 

& diſcretꝰ perſon” per præfat' Domin' Cancellar' Ang!” commillionat 

nominar' & appunctuat direct ( Quæ quidem Commiſſio adtunc & 

ibidem eiſdem Johanni Creſſert, 8 Johanni Cole, Roberto 
Wilkinſon & Johanni Weaver, deliberar' fuit) Per quam quidem 
Commiſſionem dictus Dom' nuper Rex dedit plenam poteſtatem 

& authoritat prædict' Johanni Creſſett, Georgio Evans, Johanni Cole, 

Roberto Wilkinſon & Johanni Weaver, quatuor vel cribus. corum 

quorum præfat johannem Creſſett vel Georgium Evans un' eſſe 

vpluir juxta Statut prædict, non ſolum concernen dict Decoctot 

Corpus ejus, Terras, Tenementa Libera & Cuſtomir', . Bona, 

Debita ſua, & al' res quaſeunque, verum etiam concernen' omnes 

eorum perſonas, quæ per concelament' vel alit' offendiſſent ſeu 
offenderent (Anglice, did 02 ould offend). tangen præmiſſa, vel 

aliquam partem inde contra verum ſenſum & intentionem in Statut 
prædict, ſeu aliquo eorundem ad faciend', & exequend' omnes & 

ſingulas rem 5 res quaſcunque tam pro & erga {arisfaQtionem & 
ſolutionem dictorum Creditorum, quam erga & pro omnibus aliis 
luventionibus & propoſit ſecundum ordinem & proviſionem Statut 
prædict, ac idem Dominus nuper Rex per candem Commillio- 
nem voluit & in mandat dedit dictis Commiſſipna " quatyor yel telus 
corum; quorum. præfat. Johannem Creſſett vel Geotgium Evans. un 
eſſe voluit ad procadend* in executionem & complemientum Com- 
miſſion”, prædict, ſecundum, Statut przd', cum omni diligentia & 
effect prour ſpecial? fiducia ejuſdem Domini nuper Regis fuit in cos 
repoſit prout per eandem Commiſſion (inter alia) plenius apparet 
3 virtute 
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Victute cujus quidem Commillion' prafac” Johannes Creſſetx Georgi- 
us Evans Robertus Wilkinſon & el Weaver quatuor Com- 
miſſionar præd' in Commiſſione przd” nominar” poſtea ſcilicet præ- 
dicto viceſimo octavo die Aprilis Anno tertio ſupradicto apud Lon. 
Jon prædict. in Parochia & Warda prædict convener' ad Commiſ- 


fion* ptæd' in debito modo exequend Qui quidem Commilſionar? | 
ulr mencionat” fic convent” adtunc & ibidem ſuper debiram exami- 


nad on Teſl & al' ſufficienꝰ probacon ſuper Sacrament' coram eiſdem 
Commiſſionar ult. mentionar” capt. invener' ꝗd' præd' Joſephus 
eohat fuiſſet victum ſuum quærete & adipiſci in emend' & vendend* 
in arte five myſterio Cauponis (Anglice, ot à Gintner) per ſpa- 
rium trium annorum & amplius infimul tunc ult præterit. ante dat 
& proſecution* Commiſſion ac indebirar' deven' præfat. Rich & diver- 
ſis al perſonis Crediror* ptædict' Joſephi in diverſis & ſeparalibus 


denat' ſummis attingen ad ſummam mille libtarum & amplius lega- 


lis mouet Angliz, Et ſic ſeparal” indebitat' exiſtens ut ſupradict 
a> of ipſe præd' Joſephus ante dat” & emanation' Commiſſion” 
præd d | 
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eveniſſet decoctor ad omnes intention & ptopoſit' infra cir- The Commiſ: 
ctiitum & veram intention' ſeparal' Statut“ præd' in Commiſſion” 90ers find 


him a Bank- | 


prædꝰ mentionat” five corum alicujus.  Cumque etiam præſat Johan: runt, 


nes Creſſett, Georgius Evans, Robertus Wilkinſon & Johannes Wea- 
ver quatuor Commiſſionar. præd. virtute Commiſſion ill & vigore 
Starur. præd. pro meliori remedio Creditorum ptædict. poſt maturam 
deliberation Epenade capt” poſtea ſcilicet decimo octavo die Mar- 


tit Anno tettio ſuptadicto agud London preædict. in Parochia & a, make 
Warda prædict. per quandam Indenturam ſuam aſſignation int coſ- Alignment to 


dem Commiſſionat. per nomen Johannis Creſſett Armig Georgii *** Paintif, 


Evans Armig' Rob' Wilkinſon & Johannis Weaver Gen? ex un parte 
& prædict. Rich” per nomen Rich Bliſs de Parochia Sanct' Salvator 
Southwark in Com. Surt Mercatoris un Creditorum Joſephi Fiſher 
de Parochia Sancti Olavi Southwark in dic Com' Sur” Cauponis ex 
altera parte fact cujus quidem Indentur” un' partem ſigillo eorundem 
Johannis Creſſerr, Georgii Evans, Rob' Wilkinſon & Johannis Weaver 
ſpillar' idem Richardus hic in Cur profert cujus dar” eſt eiſdem die 
& anno ult. ſupradictis pro Conſideratione in eadem Indentur' ſpeci- 
fat præd. decem Dolia Vini Helvici quioq; Cados Vini Hiſpanici 
& un Vas (Anglice, Ullage) Vini Hitpanici (int alia) aſſignaver* 
habend* & recipiend' eidem Rich Executor Adminſtrator” & Aſſign 
ſuis imperper' in fiducia pro beneficio ipſius Rich & omn' al' Cre- 
ditorum præfat N qui antetunc petiiſſent aut poſtea debito 
tempore peterent auxilium per Commiſſion præd' & contribuer er- 
85 cuſtag ejuſdem Commiſſion ſecundum direction & limitation 
mu prout per Indentur fl” plenius apparet per quod & 

tut. præd. eadem decem Dolia Vini Helvici quinq: Cadi 

& un Vas Vini Hiſpanici prædictꝰ Rich' ſpectarent & pertiner unde 
predict. Will: Froſt adtunc & —— habuit prædict. _ 
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2 8 da prædict. poſſeſſionat' fuiſſet de diverſis al' bonis & catallis ſequen, 


goods. 


defraudare eadem decem Dolia Vini Helvici quinq; Ca & un V. 
Vini Hiſpanici ule” mentionat' (licet fr pius requilit”) .cidem | 
neon deliberavit ſed eadem adtunc & ibidem in uſum ſuym, propr' 
vertit & diſpoſuit. Unde idem Rich' dic qd! deteriorat: eſt & 

num habet ad valentiam ducentarum & quinquaginta lihrarum. Et 

inde produc' Sectam, &c. 3 * eq 


Tie Den. Et pd'Will'per Zach' Blunt Attorn. ſuum ven. & defend. vim & injur 
dint demurs. quando, &c. Et dic. qd. Narratio prædict. materiaq; in eadem content. 
minus ſufficiens in lege exiſtunt ad prædict. Rich. actionem ſuam præ· 

dict verſus prafar. Will. habend. manutenend. Quodq; ipſe ad nar- 

ration” ill” neceſſe non habet nec per logem terræ tenetur reſponders 

& hoc parat. eſt verificare, Unde pro defectu ſufficien. Narration. 
idem Will pet” Judic' & qd” prædict. Rich. ab actione ſua ptæd' habend. 
pixclugurpe, e * f 1 j * mY 1 + : | ka | 3 5 4 

nts Et pred. Rich. ex quo ipſe ſufficien. materiam in lege i- 
— ctum Rich actionem ſuam præd. yerſus ipſum Will habend? _ 
murrer, tenend' füperius narrando allegayit quam jpſe parat eſt, verificate 
Quam quidem materiam præd' Will” non dedic' —_ cam aliqualit 
reipond. fed verificationem ill. admittere omnino recuſat pet Judici- 


* 


um & dampna ſua occaſione præmiſſa ſibi adjudicari, &c. Er quia 
Juſtic* hic ſe adviſare volunt de & ſuper præmiſſis prædictis priuſquam 
Judieſum inde reddant dies dat cit pattibus pradidis. hicuſq; in 

MY FD ——_ PW or os ome craſtino 
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eraſlino Sandtz Trinitatis de audiend inde judicio ſus eo qe” iidem 


juſtie hic inde nondum, kee. | 
Bliſſe verſus Froſt. 


Na Trover and Converſion bꝛought by the Plaintiff as Aſigtiee 
of Commiſſioners of Bankrupts, amongſt other things he de- 
clared that he was poſſeſſed de uno Vaſe (Anglice, Ueſſel) Vini 
Hiſpanici, and it was objeted upon a Demurrer to the Declaration, 
that it was not ſaid what the Uefſel was made of, and ſo.no mea- 
ſure foꝛ the Damages, Sed non allocatur, fo? it is intended ta be 
made of CUood, as is uſed fox Casks of Tine, 3 


Baynton verſus Bobbet. 


Nan Afﬀfon of Covenant bꝛought in this manner, (viz.) by 
Henry Baynton and the Lady Anne his TUtfe, the Lady Eliza- 
beth Wilmor and the Lady Mallet Wilmot, againſt Robert Bobbet. 
The Plaintiffs declared, That whilſt the Lady Anne was ſole, by a 
certain TUriting, bearing Date the zoth day of March in the Peat 
of our Lo2d 1684. ſealed by the ſald Robert and pꝛoduced in Court, 
it was agreed with the ſald Robert fo2 and on the behalf of the laid 
Anne, Elizabeth and Mallet, Daughters and Cocheirs of the Right 
r John late Earl of Rocheſter, fo2 the Palluges of all 

oats end other advantages of Navigation upon the River made 
navigableby [ohn Mallet Eſq; veceafed, Gzandfather of the Righf 


Honourable Elrzabeth late Counteſs of Rocheſter,” from the Bzidge = 


_ of Bridgwater, to a certain place upon the River afozeſaid, cafled 
Ham Mills, (the benefit of which River afozeſaid was granted to the 
the ſaid Ann, Elizabeth and Maller by the Letters Patents. of the 
late King, bearing date the laſt Pear of his Reign, with power to 
-Chain up a Beidge made by the ſaid John Mallet near the place in 
the lad River Coed Knapp's Bridge, 02 any other place of theRiver 
_ afo2eſaid granted to the ſaid Ladies as afozeſaid) with power alſo to 
ſue 02 implead in the name of the ſaid Ladies any Perſon paſling 
with Boats upon the lan River without theLicence of the ſaid Ro- 
bert fit had and obtained, he taking koz every Boat that ſhoyld 

paſs below the ſaid Knapp's Bridge, one ſhilling.” To ſave and tu hold 
the benefit ok the Pallage afozeſaid ta him, his Etecutozs and. al 
ſigns from the 25th of March next after the date of the faivTdrititig, 
koꝛ thzee Pears, pielding and paying fo2 the ſame yearly dutin 


© 


Term, to the ſaid Anne, Elizabeth and Mallet Wilmor the Rent. bf 
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The Plaintiffs further ſay, That altho' he the ſaid Robert had oc: 


cupied and enjoyed the Paſſage and Pꝛemiſſes afozeſaid, the ſain 
Robert did not pay to the ſaid Ann, Elizabeth and Mallet whitg 
the ſaid Ann was ſole, no2 to the ſaid Henry, Ann, Elizabeth any 
Mallet, after the Marriage of the ſaid Ann, 02 to any of them, the 
ſaid Rent ok 45 J. 02 any part thereof; and do the ſaid Robert did 
not perfozm his Covenant, but bzoke the ſame ad dampnum, &c. 

© The Defenvant pleaded proteſtando, That there was no ſuch 
Gꝛant made by the King, and proteſtando that the ſaid River was 
not made navigable by the ſaid John Mallet, Pro placito, That 
the laid Rfver from the ſaid place called Bridgewater-Bridge to the 
ſaid place called Ham Mills, ſuppoſed and pzetended to have been 
made navigable as afozeſaid, is, and fo2 time out of mind hath 


been, an ancient and navigable River, kree and common fo? all 


the King's Subjets to pals with Boats. And further ſaith, That 
the akozeſaſd Ann, Elizabeth and Mallet Wilmer, at the time of the 
making of the ſaid TUriting, oz at any other time, had nothing of 


paſſage of Toll in the Kiver afozeſaid, whereof they could make 


ny Demiſe. 02 G2ant to the ſaid Robert, per quod the ſaid Robert 
ottld not have, take oz receive the advantage and pꝛalit afozeſaid, 
accozding to the purpozt af the ſaid TUriting, but was wholly de: 
(bed thereof — Af the time akozeſatd, & hoc paratus eſt veri- 
ficare, and {0 demands Judgment, Si Actio. | 
To this the Plaintiff demurred, foz that the Plea was double, 
and that no Traverſe was to the enjoyment, which were the Cau- 
ſes ſpecially aflignen_foz2 Demurrer.. 
DR Chtef Juſtice, Powell and Rokeby held the Plea to be 
u 4 22 * 3 
Veatris, contra. Iq; it is all but one matter; fo2 ik the River 
were free kaz all the King's Subjets to paſs, then the Plaintiffs 
could have no Toll, oz make any obſirution thereupon, ſo that one 
matter depended upon the other, and in ſuch caſe 8 Plea ſhall not 
be fait to he double. Calf and Nevill, Poph. 186. In a Scire facias 
agatnſt the Ball, the Defendant pleaded, That, the Pzincipal ren- 


either of theſe. matters would have ſerved, and yet the Plea not 
00 1 42 But all the Court reſolved that the Plea was inſuf- 
cauſe it was (et fozth in the Declaration, that the De⸗ 


| 9 himſelf to Pulon befoze the Scire tacias, and died in Pꝛilon; 


to * 


- fendant bad enjored the Paſſage and Þzofit granted, arm then the 


Rent mult be paid ſo long; if anevigion, be pleaded in bar to Rent, 
it muſt be Rent grown que after the evitſon, 20 H. 6. 22. if a Dilleil: 
fo2 tets, tennzing Rent, and the Dilſeiſee enters after the Rent-day, 
pet an Action of Debt lies fo2 the Rent accrued befoze; therefoze 
the Defendant ſhould have traverſed the enjoyment. 


I Again, 


e. 22 8-8 e . 
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| Covenant that he = nothing tn the Land, 
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a Rent, foz tig reſerved out ot a thing incoz- 
pozeal, and an erpreſs Covenant to pay it. The Hapoꝛ and Com. 
monalty of London againff Hatton, Sy. 357. a Leaſe of the 
Garbler s Dftice, a Covenant was bꝛought foꝛ the Rent, and plead. 
ed that it could not be let, but it does not appear by the Book that 
Judgment was given, Vid. Newton and Weeks, Aleyn's Rep. 79. 


of it, and covenanted to pay the Rent, he could not plead to hig 


nt pco Quer 
Bockenbam verſw Thacker. 


LAS prout patet Termino Paſchz ult. præterit Rotulo ſex · A Special Ir. 

centeſimo octogeſimo continerur- fic. Memorandum quod vi- Ro 5 

octavo die Maii iſto cod? Termino venir hie in Cur Hugo gainft an At- 
Bockenham per Robert Snell Attorn' ſuum & exhibuir Juſtic? Domini forney- 


Regis hic quandam billam ſuam verſus Per' Thacker ſen' un Attorn 


ſequitur in hæc verba. Juitic' Domini Regis de Banco hic. Norſ. ſſ. One J. S was 
Hugo Bockenham per Robertum Snell Attorn ſuum queritur de Petto — 
Thacker generoſo uno Actorn Cur Domini Regis de Banco hic præ- certain Som ef 
ſente hic in Cur” in propria perſona ſua pro eo videl't quod cum qui- Money not ex- 
dam Thomas Secly indehitar* ſuiſſet ei em Hugoni in quadam pecu- The ag? g 
niæ * exceden duodecim libras Cumque etiam prædictus Petrus dont was in- 


(ut ipſe fuiſſet prefac Thomæ Seely in duodecim Ar = 


Domini Jacobi ſecundi nuper Regis Ang!” Tertio apud Hetherſett in The defen- 
Conlideratione quod idem Hugo ad ſpecialem inſtantiam & requiſt- that the 
tionem ict Petri procurarer ordinem prædict Thomæ Seely in Plaintiff 


Petrus dicto Thomæ debuit aut alicujus partis corundem eidem Hu- under the 
goni ſuper ſe aſſumpſit & eidꝰ Hugoni adtunc & ibidem fidelit. pro- Wand of J. 8. 
miſit quod ipſe prædictus Petrus denar' illos vel aliquam partem inde of the Money 


juxta hujuſmodi ordinem bene & fidelit ſolvere & contentare veller. which he ow- 


tembris anno. tertio ſupradicto apud Hetherſett prædictam procuta- would pay the 
vit Ordinem prædicti Thomæ Seely in ſeriptis ſub manu & nomine Tropics 
ipſius Thomæ Seel ſubſcript” & prxfat” Petro direct dictuſq; Tho- aver: chat he 
mas perinde requiſivit ipſum petrum ſuper viſum Ordinis ſive not* il- Noctred ſuch 
lius ad ſolvend cid' Hugoni vel eJus ordini quinq; libras & ad collo- And ſhewed it 
cand' eaſdem ad compotum ipſius Thomæ Seely idemq; Hugo poſtea to the Defen- 


pgs 
ſcilicet 


2 
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And requeſt - ſcilicet eiſdem die & anno ibidem oſtendebat præfat. Petro ordinem 


2 him to pay & notam ill' & eum requiſivit ad ſolvend. ſibi dicto Hugoni eaſdem 6 
— _—_ quinq; libras prædictuſq; Petrus adtunc & ibidem habuir viſum Ordi. 
nis & notæ ill prædictus tamen Petrus promiſſion & aſſumption 
ſuas prædictas minime curans ſed machinans & fraudulent' intendens 
ipſum Hugon' in hac parte callide & ſubdole decipere & defraudate | 
prædictas quing; libras ſeu aliquem denarium inde licer ſæpius requiſir 8 
i But he refu- eidem Hugoni non ſolvit ſeu aliqualit contentavir fed ili ei hucuſq; ; 
=_ led payment: ſoſyere omnino recuſavit & adhue recuſat. Cumque etiam prædictus K 
[ Then he lays Hugo poſtea ſcilicet prædicto quinto die Septembris anno tertio (uy. i 
} it another pradict apud Hetherſett præd' procuraſſet Ordinem cujuſdam Thome 
i 285 Seely in ſeriptis ſub manu & nomine ipſius Thomæ Seely ſubſcript 
| & præfat Petro direct dictuſq; Thomas perinde requiſiviſſet pradia” 
1 Petrum ſuper viſum ordinis five not' illius ad ſolvend' eidem Hugoni 
1 vel ejus ordini quinq, libras & ad collocand' eaſdem ad compotun I | 
q ipſius Thomæ ipſe prædictus Petrus in conſideratione inde poſtea ſci. 3 
licet viceſimo nono die Septembris anno tertio ſupradicto apud He. t 


therſett præd' ſuper ſe aſſumpſit & eidem Hugon' adtunc & ibidemf. 


ö delit' promiſit qd? ipſe prædictus Petrus præd quinq; libras ult' men- x 
. tionat eidem Hugon cum inde poſtea requiſit eſſet bene & tidelir 
i ſolvere & contentare vellet prædictus tamen Petrus promiſſion & ; ; 
f | aſſumption ſuas prædictas ult mentionar' minime curans ſed! machi. C 
7 nans & fraudulent” intendens ipſum Hugon' in hac parte callide & 
{ ſubdole decipere & defraudare prædictas quinq; libras ult' mentiona' fe 
| | eidem Hugon' (licet ad hoc per ipſum Hugon' viceſimo die Odo. WF a 
[ bris anno tertio ſupradicto & ſæpius poſtea apud Hetherſett predia' W 
5 | - requiſir' ſuiſſet) non ſolvit ſeu aliqualit' contentavit ſed ill eſt hucuſ; WW 
| | ſoſyere omnino recuſa vit & adhuc recuſat ad dampnum ipſius Hugons WF fe 
= decem librarum . Et inde petit remedium, &c. Pleg' de proſequend 
{1 Johannes Doe & Richardus Roe. Hp ee eee ue 
1 The defen- Et prædictus Perrus in propria perſona ſua venit & defend! vim t. 
Aunt imrarls, & injur quando, &c. Et petit licenc' inde intetloquendi hic ulq; WF tf 
diem veneris prox” poſt craſtinum Sanctæ Trinitatis & habet, &c. dem ci 
dies dat eſt præſat Hugoni hic, &. Er modo ad hunc diem ſcilicet MW 
diem Veneris prox poſt craſtinum Sanctæ Trinitatis venit tam ptæc i thy 
eee Hugo per Arttorn' ſuum ptædictꝰ quam prædictus Petrus in propria i m 
And dem urs perſona ſua. Et ſuper hoc idem Hugo petit qd prædictus Pet'ꝰ ad Billam W- hy 
1 Del” ſuaàm predict” reſpondeat, &c. Et prædictus Petrus ut prius defend i n 
vim & injur. quando, &c. Et dicit qd. narratio præd' modo & forma WE al 
ptædictis fact” ac materia in eadem content” minus ſufficiens in lege ſo 
exiſtunt ad prædict Hugon action ſuam pred? verſus ipſum Pettum C 
huabend manutenend' qd'q; ipſe ad narration illam modo & form I af 
ptædict fact neceſſe non habet nec per legem tertæ tenetur reſpon- C 


© . dere & hoc parat eſt verificare Unde pro defectu ſufficien' narration' 

in hac parte idem Petrus petit Judicium. Et ꝗd' prædictus Hugo ab 
actione ſua præd. verſus ipſum Petrum habend' præcludatur, &c. 

50 hi” Ec 
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Et prædictus Hugo ex quo ipſe ſufficien materiam in lege ad action. 
ſuam præd. verſus —_ __ habend' manutenend' ſuperius decla- 
rayit quam iplg parat eſt xcriticare quam quidem- materiam prqictuß 
petrus non io nec ad cam aliqualit” Ade ed e 
lam admittere omnino recuſat petit Judicium & dampna ſua occaſione 
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IR an Azion upon the Cale the {2laintiE declared, That I. S tung pon. 7. 
indebted ina Sum of Money to the Plaintiff not erceencinr 12 J. 
and that the Dekendant (as he the Defendant ſaid) was indebted 
to J. S. in 12 J. 02 thereabont zg 

That the Defendant in conſideration, that the Plaintiff at his 
reguel} wauld pacyre an Over from 5, di in writing to theDefen- 
vant ene 466; Pore whieh che Defendors owed 7: 3. of 
ahy part thereof to the Plaintiff, he pꝛomiled to pay the Wontpatti. 


9 „„ „„ 


ing te (eh: Per, 00% e e eee ee 2 
© Ben f aberts, That he mocuren ſucd Der frem Y & ; 
ſoz, the Defendant to pay han ; which he chemed ta the 
and he Dekendant reuſed g png, :::: 


e eee emen genezaliy to the Derr e 
Levinz fo; the Oefendant argued, That it was not ſuncientip ſet 
hat the Dekendant was indedted to J. & ande tk not, chtre 


f 
was lo concen. "M75 50 m 001000300 335 909 32 19183 
Cur. contra, F02 it muſt be intended that he was indebten, or 
tis let koꝛth DRAG Dekendant ſald ſa, but it not} the procuriag 
the. Note at tha Dekendant es requeſt by the Plaintiff wan n tit" 
+ STI HIAGLAAN 88 1 


cient conſideration. TY 70} 136A GBS Wem 6 GUMIITTEOD 9-7 Ml 

It was objeted further, That the Plaintiff had not alledged that 90 
he pꝛocured the Note at the requeſt ac the Defendant, as the Agrie⸗ 1 
ment was, and faz that 3 Leon 914; was cited, in conſderation that | b 
he ſhould repair ſuch part of. a Houſe nt his request; it was pela” 1 


naught fo2 not laping the-xepaiging.to:be: dane at requeſf. Sed non 
allocatut fog it ſpall be intended to have been dune at reguett, ann 
ſa is Bretton and Bolton g Safe, 3 Cre 246: 2 C. Betisford's: 
Cale, and Poyntet g Caſe, ;x Crg., Sed Nota, Hil thoſe Caſes are 
ater er dic, and (0:4g$he-above/cited:Cale. See moze uf this: 
Cale afterwards, Fol. 74 . 115 1 "073 3905 ben oft ü 
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vered in an Adion fo2 the Beſne Pꝛoſits after a Recovery in 
an Ejetment,ſhewing that the Dekendant in the Ejeckment had 
hzought another Ejettment ſince and recovered; ſo that the firſt Re. 3 
covery was diſaffirmed, and therefo2e there ought to have been no | 
whote Coure. the * * but The motion was denied ih ET 


G Erjeant Trinder moved the Cine to ſet aſide a Uerdit reco: 


Leigh a Ward: 


Der wn a Bond, the Condition as: to pertohn an Award, 
oma ak That the Arditratoz made ny 


2 5 Plaintiff replied, That after the Bond entred into, andbefox 
the time ſet in the Condition fo: making of the Award, ſcilicer tertio 
die Novembris, anno, & c. per quoddam Seriptum ſuum arbicr” adrunc 
& ibidem fact, &c. and ſo ſets foxth the Award, upon 1 the De- 
kendant demurred, becaule no place was mentioned where the 9: 
watd'was made. 

Tremain fo2 the Plaintiff ſald, That the adrunc & ibidem ſhould 
refer to the place mentioned in the Declaration where the Bond tnas 


Cur' contra. The adrunc & ibidem cannot be referred totheplace 
in _ Declaration, and there is no plate mentioned in the Replica- 
Mhereupon Judgment was given fo? the Dekendant. 


1 M2. Juttice Ey re came to this Coutt at the deſire 
of the Court of King's Bench, "who were trying of a Cauſe at the 
Bar, to knom the Dpinſon of the Court of Common Pleas upon 
— 'Quettion, An Jnfant who was a Party to the Ejetment that 

was upon Trial, had anſwered a Bill in Chancery by his Guardian, 
whether that Anſwer could be read in Evidence againft the Infant ? 
And the Dpinion of the whole Court was, That ft could not be 
read, fo2 it is not reaſon that what the Enarvian (wears in his An. 
fwer ſhould affet = Infant. 
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Blake verſus Clattie. 


F | \Reſpaſs Quare clauſum fregit & diverſa onera equina of Ga. 
vel, had carried away per quod viam ſuam amiſit. | 


After Gerdi it was moved in Arreſt of Judgment, That the di- 10 10 


verſa onera equina was incertain, and then mentioned the loſg of 
his May, and 22 ſet fozth no Title to the Way, noꝛ ſet forth 
any certainty of it. 

It was ſaid on the other ſide, That the Jncertainty was aided 
by the Uerdii, and the other Yatter about the Way was only laid 
in aggravation of Damages. 

But the Court held the Exceptions material, and thought it 
would be very inconvenient to permit ſuch a Foꝛm of putting in 


of a Way to a Declaration in Treſpaſs, 


Anonymus. 


2 an ation of Debt foz Rent, the Plaintiff declared fn Michael. 
1 mas Term laſt, and laid the Demile to be Anno primo Jacobi 
ſecundi Regis. 
Che Defendant pleaved Nil hab' in Tenementis, and the Plain⸗ 
tiff”s Attoꝛney dellvered a Copy of the Jfſue where the Demiſe was 
laid Anno primo Regis nunc, and ſo the Niſi prius Roll was at firſt; 


baut it was obſerved that the Plaintiff's Attozney had amended it, 


but gave no Motice thereof to the Defendant's Attomney, no? delt- 


vered him a new Copy of the Iſſue, and ſo went to Trial, which 


pꝛoceeded, the Niſi prius Roll being right, and a Uerdiit was found 
fo2 the Plaintiff. 


And it was moved by Serjeant Rotheram, That there ſhotld bea 


new Trial granted; fo2 the Defendant was ſurpzxtzed to find the 
Recow right, when they had a w2ong Copy of the Jſſtte.. '* 

But it appearing to the Court, That the Defendant notwith⸗ 
ſtanding pꝛoceeded in his Dekence, and the Uerdit was after a long 
Evidence, the Court would not ſet it aſide, but ozdered the 
Plaintiff's Attoznep to attend fo2 the undue cy in * of 


nn amendment in fuch manner. 


L | Bailes 


2 


Arte. 71. 
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Bailes verſus Wenman. 


| n upon a Special Uerdi# the Caſs appeared to be 
thus; | oy 
Chat drticles of Marriage were made between the eldeſt Son and 
Heir apparent of the Defendant and Martha, one of the Daughters 
of one William Nailor, whereby the Defendant was to ſettle the 
Lands in queſtion upon the Lefſo2 fo2 his Life, and after his deceaſe 
upon Martha fo2 her Jointure, with a-Pzoviſo, That the Lefſo2 
Gould make a Leaſe of the Pꝛemiſſes to the Defendant fo2 99 
Pears, if the Defendant and Suſan his Mife ſhould ſo long live, 
and that Suſan died befoze the Leaſe made to the Plaintiff. the 
only Queſtion was, Thether the Leaſe foz 99 Years determined 
by the Death of the ſaid Suſan ? | 
The Court upon the firſt opening, without Argument, were all 
of Opinion, that it did determine, and ozdered Judgment to be 
entred fo2 the Plaintifl. 5 Co. 9. In Brudenells Caſe, Daniel and 
Waddington,” 2 Cro. 378, Vide Dyer 67. und 1 Inſt. 225. 4 
Trupenny's Caſe, Vide Anderſon 151. A Leaſe made to ting fq 
their Lives, abſque impetitione vaſti durant' vitis of the Leſſees, 
and held that this Puvilege would hold to the Suxvivoz ; fo2'tis 
reaſonable to give the Paivilege as large a Conſtruftion as the Jn- 


Bokenham werſws Thacker. 
Trin. 4 Jac, 2. Rot. 1451. 


"T be Plaintiff declared, That whereas one Thomas Seccly was 

| indebted to him in a certain Sum of Yoney, amounting 
to above 12 1. and whereas the Defendant (as he ſaid) was indelt⸗ 
ed ta the aforeſaid Scely in 12 l. o2 thereabout the Defendant in 
Conſideration that the Plaijuti, at the ſpecial Inſtance and Ne. 
queſt-of the Defendant, would pꝛocure an Omer from the ſaid Tho- 
mas Scely in (Uriting under his Þawd, Direfted to the Defendant 
fo2 the payment of the Money which the Defendant- omed to the 
ſaid Thomas Seely, 02 any part thereof ; | 

The Defendant did p2omile to the Plaintiff, That he would pay 


the ſaid Money, o2 any part thereof, accozding to the ſald Ozder, 


and ſets fozth, That he promiſſioni & aſſumptioni predic. fidem 
adhibens, did p2ocure an Oder of the afozeſatd Seely in TUriting, 
direfed to the Defendant, requeſting him upon ſight of the Note, 
to pay to the Plaintiff o: his Dwer five pounds, and place it 
to the x of the ſaid Thomas Scely : And the Plaintiff ſhew'd 
| him 
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him the ſaiy Oꝛder at ſuch a Dap and Place, and requeſted him to 
pay the ſaid five pounds, and that he did not pay, &c | | 4 
And upon this Declaration the Defendant demurted; and by Le- 
vinz fo2 the Defendant it was argued, 
Firſt, That the Note is not alledged to be pꝛocuted at the Re. 
| queſt of the Defendant, (3 Leon. 91. Merry and Lewis) in-Conſi- 
deration that he would repair an Houſe at the Defendant's Re- - 
queſt he pꝛomiled ta pay; and alledgeth, that he repatred, and tr 
was held naught alter Gerdi 802 not faying,” ve A rr at Re- 
queſt, 
"Secondly, This is not fo2 a Duty to the Plaintiff. but collate- 
ral, and became due upon a Special Pꝛomiſe; and therefoze a Re- 
queſt ought to have been laid with time and Place. | 
But both the Exceptions were over-ruled, and Judgment by the 
whole Court was given fo? the Plaintiff. Foz when tis ſad to be 
agreed, Chat ik he did pꝛocure at the Defendant's Requeſf a Note, 
there ſhall not be intended any Requeſt to be meant, other than 
what was included fn the Agreement. Otherwiſe, if the Wows hay 
been to pꝛocure a Note when he ſhould be requeſted : But as this 
Agreement is, no ſubſequent Requeſt was intended.  Seefo? that 
the Cale of Bretton und Bolton in 1 Cro. 246. 1 Cro. Pointer s Cale, 
1940 * and 2. Cro. 404. Berisford and Woodroffe. 
As to the ſecond Point, Ik a Demand be neceſſary fn this Cate, 
the whole Court were of Opinion it was ſufficiently laid, ut ſupra; 
(viz) That at ſuch a Day and Place he ſhewed the Note, and 
requeſted him to pay it, without ſaying, adtunt & ibidem 
requeſted him to Pay it, foz all yall be intended done toge- 
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ther.“ 

; | * 0 cited in and Wade g Cale in the 2 Cro. 523. as to the 
eque 5 
; Sed nota, In that Cale the Pꝛomiſe Was to pay it upon Re; 
4 queſf:- But here the Pꝛomile was not laid la in the Declaration; 
, Tau I take os no Requeſt at all was Er | 
© EC 
: an | Chanbetlain 6h 7 Cooke, 
Suff. T. Oberes Cooke püßer de Bury Sancti Edmund An Achon up- 

IP N Com' præ dict. Carrier attach. fuit ad reſpondend. on the Catz, 
7 Johannt Chamberlain'de placito Tranſpr ſuper Caſum, &c. Et unde 2 
4 idem Johannes per Thomam 'Folkes Attorn' ſuum queritur quod land. againk a 
Tz cum prædictus Roberrus- tertio -die Octobris Anno 'Regni Domini Common Car- 
: Jacobi ſecundi nuper Regis Ang]. tertio & diu antea & continue N | 
5 poſtea abinde hucuſque fuit & àdhuc exiſtit Communis Portator liver a him co 


( (Anglice, a Commdòn Carrier) & per totum idem tempus uſus fuit ©'?* 
1 = mm per ſeipſum &, ſetvien. ſuos cum Equis & Plauſtro 
BD L 2 (Anglice, 


=; . 
Morro ial 


7 
The Defen- (Anglice, cUaggon) ipſius Roberti carriar, & portar. bona & catalla 


dent 182 Com pro aliquibus perſonis hujuſmodi carriacon. & portadon. requiren. 
. ho t h e & ſtipendio proinde ſolvend. ad ab & inter 
Bury Sancti Edmundi prædict & Civitat. London juxta agreament. 
& ſolucen. in ea parte faciend. & habend?. Cumque etiam ſecund. 
The Cuflom legem & conſuetudinem hujus, regni Anglia: omnes hujuſmodi com. 
ok England. munes portatores qui bona & catalla aliquarum perſonarum hujuſ- 
modi carriation. & portation. ſic ut præſertur requiren. eis deliberat, 
exiſten. abſque ſubtraccone ſpoliatione & amiſſione ſalvo ducere 
cuſtodire & carriare debent & tenentur ita quod pto defectu vel pro 
defalt. talis communis portatoris vel ſervien. ſuorum hujuſmodi bo- 
na & catalla eis ſic ut prefertur portand. & carriand. deliberat. non 
ſubtrahantur ſpolientur ſeu amittantur Cumque etiam prædictus Jo- 
hnhannes prædicto tertio die Octobris anno tertio ſupradicto apud 
The particu · Bury Sancti Edmundi prædict. poſſeſſionat. fuiſſet de bonis & catallis 
Goods Le. ſequen. videlicet, de duabus argenteis Crateris (Anglice, Salverg) 
red to him. una alba Pelvi (Anglice, a Balon) quatuor Candelabris argenteis 
una patina pro emunRoriis (Anglice, a Snuffer-pan) un. par, 
argenteorum emunctoriorum (Anglice, ũ pair of Snuffers) ſex culul- 
lis ( Anglice, Tumblers) duobus poculis argenteis (vocat. Tea-potg) 
duabus ſeriebus (Anglice, Sets) argenteorum vaſcillorum (Anglice, 


vocat. Caſters) quinque argenteis ignitabulis (Anglice, Chatſing, 

diſhes): tribus argenteis pixidibus pro nicotian. (Anglice, Tobacco: 

boxes) tribus coralliis eum ſeapis argenteis (noglice, Socket; 
Cozals) tribus poculis argenteis (vocat. Cans): quatuor poculis 

Wants (ali,) mote Japoniæ pictis (Angliec, Japan d Pots) quatuor poculis a- 
| genteis undecim falillis argenteis duabus laminis argenteis duobus 
— — diſcis argenteis (vocat Coffee-Diſhes) uno poculo argenteo (vocat. 
Pors nd Can- J Child 3 Not) uno candelabre argentte (Loeat. 4 Hand- Candle 
dlefticks be- ſfick) una argentea capula (Anglice, a Ladle) duobus cultris & 
ore. ſuteulis (Anglice, Knives and Fozus) undecim unciis argents for- 
Uncertais, mat in diverſas argenteas nugas (Anglice, Silyer Toys) duabus 
ſeriebus (Anglice, Sets) aurearum fibularum -(Anglice, Buttons) 

ſeptem annulis lapideis (Anglice, Stone Kings) quatuor deargent 

© - thecis pro candelis (Anglice vocat. Gilt Sockets) duobus pixidibus 

-pro pulyere ptarmico (Anglice, Snuff⸗Boxeg) quinque par. fibula- 

tum metallinarum (Anglice, Metal Buckles) duodecim fibulis 

ſeptem lapillis ornat (Anglice, eben Stone Buttons) uns ſcric 
Cyanorum & Granator. (Anglice à Set of Turks and Garnets) 

: {ex par. æreatum fibularum ſex par. lapidearum fibuiarum (Anglice, 
Wants (alis) Stone Buttons) quatuor poculis pro potu Tureico unice margi- 
natis (Anglice vocat. ſingle Tipt Caffee · Diſhes) duodecim longis 

—— A eng, & duodecim rotundis fibulis lapideis (Anglice, Stone Buttons) lex 
Stone Bur- argenteis rutellis (Anglice, Scoop) ao par. fibular. (Anglice, But- 
tons before. kanns) una Theea argentea (vocat. A Spꝛinging - Caſe) quatuor po- 


Wants (alls) culis _ Japonize pics duplicat, marginat. (Anglice vocar. Japan" 
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double-tip Mugs) duobus poculis more Japoniæ pictis (Anglice, Wants ( alis.) 
Japan d Bugs) cum pedibus unice marginar. un. par. parvorum Can - wants(alior:( 
delabrorum argenteorum ſeptem poculis lapideis (vocat. ite Stone 
Mugs) duobus poculis pictis duplicat. marginat* {ex parvis poculis thrice. 
(vocat. ugs) duobus magnis poculis (vocat. Mugs) duplixat. Wants (alio.) 
marginat. uno poculo (vocat. a Mug) unice marginat“ tribus ats (ais 
pinidibus pro pecunia (Anglice, Monep⸗ Boxes) duobus poculis 

cart Dꝛam- Cups) una pixide pro zibetho (Anglice, d Cibet 

Box) treſdecim cochlearibus argenteis undecim atgenteis furculis 
(Anglice, Fozks) & viginti & duabis peciis auri (vocat. Guitieas) 

ad valentiam Centum octoginta & ſeptem librarum quindecim 
ſolidorum & quinque denarior. ut de bonis & catallis ſuis propriis 
Et fic inde poſſeſſionat. exiſten idem Johannes poſtea ſecilicet 
codem tertio die Octobris anno tertio ſupradio apud Bury Sancti i 
Edmundi prædict bona & catalla illa ptæfar Roberto ad cadem à f be carried 
Bury S. Edmundi uſque Civitatem London ptædict falvo ducend. London. 
cuſtodiend. & carriand”, tradidiſſet & deliberaſſet & præfat Roberto 
adtunc & ibidem præ manibus ſolviſſet tres ſolidos legalis monet. 
Angliz pro carriatione & potratione bonorum & catallorum illorum 
quæ quidem bona &c caralla prædictus Robertus ad eadem # Bury 
Sana Edmundi prædict uſque prædict Civitatem London ſalvo 
ducend. cuſtodiend. & catriand. & ptædictos tres ſolidos pre 
carriarione & portatione enrundem ai & ibidem liabuiſſet & 
recepiſſet prædictus tamen Robertus bona & catalla prædicta po 
deliberatidnenm inde eidem Roberto juxta conſuetudinem predict 
&- officii ſiwe oneris communis pottator.- ptædict. exigent.” non 
carriavit uſque Civitatem London prædict' (ed idem Robettus bond 

& catalla prædict. tam negligent. & imptovide cuſtodivit cartiavit 

& diſpoſuit quod pro defect. bonæ curæ & cuſtod. ipſius Robert: 
dona & catalla prædicta poſtea ſeilicet quarts die Octobris anno ter- The Deſen- 
tio ſupradict apud Bury Sancti Edmundi, prædict. amiſſa & deper- dant loſt 
dit. fuerunt ad dampnum ipſius Johannis ducentatum libratum & in- them. 
derp duc n, Nee HTO 1 'E 
Et pid Robertus pet Johan Craske Attom' ſuum ven' & defend. Need 
vim & injur; quando, &cc. Et] diè quod ips' in nullo eſt culpabilis de 
ptæmiſſis ſuperius ei impoſit. prout ptædict. Johannes Chamberlain * 
ſupetius verſus eum queritut & de hoc pon' ſe ſuper Patriam & 

prædict. Johannes Chamberlain ſimilit. Ideo Ptæcept. eſt Vic. quod 

Venire fac hic a die SahQz Trinitatis in tres ſeptimanas duodeeim, 

Per quos, &c. Et quia nec, &c. ad recogn', &c. Quia tam, &. 


** 


Chamberlain 


* 


Wants (aliis.) 7 
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d Chamberlain verſus Cooke 7 

| 14 an Aion againſt a Common Carrier. the Plaintiff declared, 
1 That he was poſleſſed of divers Goods, (viz.) Quatuor pocu- 
lis argenteis, uno poculo argenteo, duabus ſeriebus aurearum fibui a. 
rum;--{Anglice, Sets of Gold Buttons) una ſerie Cyanorum & 
Granatorum, (Anglice, u Set of Turks: and Gatnets) and of 
divers other things in the Declaration mentioned, and that he 
delivered them to the Dekendant to carry from Bury St. Edmunds tg 


London, there to be [afely delivered to the I laintiff, and that he 


paid the Defendant theee thillings fo2 the Carriage, and that the 
Defendant afterwards thzough J2egligence loſt them. 5 5 
The Defendant pleaded not Guilty, and after Uerdf# fo2 the 


Plaintiff it mas moved in Arreſt ok Judgment, that the Declara- 
| K br ' A . 


tlon was inſufficient. 111 1110 


Firſt, He declares ot᷑ kour Silver Pots;: and then akterwards of 
one. Süver Pot, and doth not lay uno alio poculo; and the like O- 


miſſion there is in divers other parts ol the Declaration: Sed non 


allocatur. Foꝛ if foꝛ want of the Wo2d;akv oꝝ aliis the thing ſhall be 


taken to be the lame, and \o a Tautalogy, then the Jury ſhall not 

be ſuppoſed to have given Damages fo2 ths things ſo laid; and if in 
Conſtruction they are to be taken as divers Pots, then Damages 

are well given fo2 them. 6:09: Hefe non Tui 5 12 2 
Secondly, And that which was moſt inſiſted upon was the fnter: 

tainty of a Set ot Buttons, and not ſaid how many Turkey Stones, 

und how many Garnets ; as an Adion ot Trover pto ducentis ovi- 

bus matrieibus & agnis has been held naught, fo2 not ſetting fo2th 

how many Ewes and haw many Lamb 

Vid. Kellw., _ Blut the Court here held the Declaration well enough; foz a Set 
Berit of a ls d ſufficient certatuty, being intended ta be well known to thoſe 
Brewbouſe, that deal in ſuch things, und in what number the Pꝛecious Stones 
wa _ are placed in ſuch Sets. The Caſe of Tailour and Wells, Trin. 21. 
| Brent a Car. 2. Rot. 302. B. R Trover decem parium velorum & tegularum 
_ _ what (Anglice, Ten pair oł Curtains and Gailence) where the J laintiff 
Sicerdn 1, had Judgment, is as incertain. In Styl. 419. Trover fox two picces 
Fele na Df Cleth⸗ Vid. Cro. a 44. A Hatband ſet with Pearls and Diamonds, 
Ward, the Plaintiff had Judgment. in/Trover: Sed nota. In that Cale no 
Exception mas taken to the Incertaintv. Mod. Rep. 46. and Sidec- 

fia 445 Herbert and Lane. Vid: Styl. 370. an Afton againſt an Inn⸗ 

keeper fo2 a Pack of Cloaths and other Goods lost. Sic nota, 4 

Carrier's Pack a ſufficient Certainty. 


3 Killigrew 
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Killigrew verſus Sawyer. 


N an Ation. of Covenant the Plaintiff declared, That he had 
and held the Office of Uice-Chamberlain to the Queen Dowager, 
and that by Deen pꝛoduced in Court: he agreed with the Defendant 
fo2 the ſale of the ſaid Office, and that the Defendant ſhould hold it 
with the Conſent of the Queen. But by the ſaid TUriting, the De⸗ 
fendant obliged himſelk, that the Plaintiff ſhould have, receive and 
enjoy (during the Life of the Plaintiff) divers Penſions and Sala- 
ries: belonging to the ſaid Dfice, and that the Defendant ſhould re- 
ceive no part of them. | 
Then he ſets fozth, That the Defendant, at his Pꝛocurement, 
and with the Appzobation of the Queen, was admitted into the 
ſaid, Office and enjoyed it, and there were ſix Years Arrear of a 


certain Salary belonging to the ſaid Dffice, according to the 4- 


greement afozeſaid, due and payable to the Plaintiff, which he the 
Plaintiff had not received, and the Defendant had not paid unto 
him licer ſæpius cequiſitus, and ſo the Defendant had bꝛoke his Co- 

r | 1 | | 

The Defendant pleaded in Bar, That he had from the time of the 
Agreement afozeſaid, to the time of the Writ b2zought, permitted 
the Plaintiff to receive Pearly the Pꝛoſits of the ſaid Office, accod- 
ing to the laid Agreement; abſque hoc, that the Defendant had 02 
received any part of the Pꝛoſits of the ſaid Dffice. 


To this the Plaintiff demurred, and thewed fo2 Canſe of De- 


murrer, That the Defendant had traverſed Matter not alledged. 

Ind upon the firft Ar nt Judgment was given fo2 the Defen- 
vant by the whole Court, that the Plea was good: And the Court 
held, that upon this Agreement the Defendant was not bound to 
pay the Maney grown due fo2 the Pꝛofits of the Dffice to the Plain⸗ 
tiff; but was only refirained from intermeddling with them, and to 
leave them tobe received by the Plaintiff. 


Note, This Judgment was given foz the Defendant that his 
Plea. was ſufficient, and thereupan a Writ of Erroꝛ was bzought 
in the King's Bench, and there two of the Judges were of Dpint- 
on that the Declaration mas naught fo2 want of a good beach al⸗ 
ſignen, and therefore they were fo2 reverſing of the Judgment, quod 
placitum fuir ſufficieus, aud fo2 giving of a new Judgment quod nar- 
ratio fuit inſufficiens; but the other Judges were koꝛ affirming of 
the Judgment. 


Buſh 
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Del.e upon a 
Bord. 


Buſh verſas Buckingham. 


Bedf. fl. 7 7 HOM AS Buckingam nuper de Shenly in Com 
I Bucks Peoman, alias dict Thomas Buckingham 
de Houghton Reg' in Com' Bedford Peoman, ſum fuit ad reſpon- 
dend' Mariz Buſh Vid? de placito qd' reddat ei centum libras quas 


ei debet & injuſte detinet, &c. Et unde eadem Maria per Robertum 


Jenkin Attorn ſuum dic qd. cum prædictus Tho undecimo die Maii 


Anno Dom' milleſimo ſexcenteſimo octogeſimo ſexto apud Luton 
per quoddam ſcriprum ſuum obligatorium conceſſiſſet ſe teneri præ- 


far. Mariz in prædictis centum libris in ſolvend' eidem Mariæ cum 
inde requiſit” fuiſſer prædictus tamen Thomas licet ſæpius requiſit. 


prædictas centum libras eidem Mariæ nondum reddidit; ſet ill. ei 


| hucuſq; reddere contradixit & adhuc contradic* unde dic iq" dete- 


Profert in Cu- 
ria ſcrĩiptum. 


Defendant 
craves Oyer 
of the Condi- 
tion. 


duc' Sectam, &c. Et profett hic in Cur ſcriptum prædictum qd' de. 
bitum prædictum in forma præd' teſtatur cujus dat eſt die & anno ſu 
pradid', Ge) u n nene en! 
Er prædictus Thomas per Humfrid' Taylor Atrorn' ſuum ven. & 
defend vim & injur quando, & c. Et pet. audit. ſcripti prædicti & 


ei legitur, & c. pet. etiam audit, conditionis ejuſdem ſeripti & ei le- 


gitur in hæc verba, The Condition of this Obligation is ſuch, That 
if the above bound Thomas Buckingham any William Holk, 02 ei- 
ther of them, they dz either of their Heirs, Executoꝛs, Admint- 
ſtratoꝛs o2 Aſligns, oz any of them, do oz ſhall well and truly pay 
o: cauſe to be paid unto the abovenamed Mary Buſh,” her Execu- 
toꝛs, Adminiſtratoꝛs o2 Alligns, oꝛ any ot them, the kull and juſt 
lum of fikty two pounds and ten ſhillings of good and lawful Mo⸗ 
ney of England in 02 upon the twelfth day of November next enlu⸗ 


ing the date hereof without fraud o2 further delay, That then this 


And pleads 


the Scatute of 


Uury. 


pꝛeſent Obligation to be void and of no effect, oz elle to remain in 
full foxce and vertue. Quibus lectis & audit idem Thomas dic. 
qd? ipſe de debito prædict. virtute ſcripti prædicti onerari non de- 


bet quia dic'-qd' per quendam Actum in Parliament. Dom. Caroli ſe- 


cundi nuper Reg? Angliæ inchoat . & tent. apud Weſtm' in Com. 
Middꝰ viceſimo quinto die Aprilis Anno Regni ſui duodecimo edit. 
& ptoviſ. inter alia inactitat. fuit Authoritat. ejuſdem Parliament. 
qdꝰ nulla perſona ſive perſonæ quæcunq: ab & poſt viceſimum nonum 
diem Septembris Anno Dom. milleſimo ſexcentefimo & ſexageſimo 
ſuper aliquem contractum ab & poſt prædictum viceſimum nonum 
diem Septembris caperet ſeu caperent direct. vel indirect. pro accom- 
modatione (Anglice, loan) aliquorum denar' mercimoniorum mer- 
chandizarum vel al commoditat. quorumcunq; ultra valor ſex libra- 
rum pro differend. (Anglice, fozbearance) centum librarum pro 
Anno & ſic ſecundum iſtam ratam pro majori vel minori ſumma vel 
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pro longiori ſeu brevioti tempore & quod omnes obligationes (An- 
glice Bonds) contract & aſſuranc quæcunq; poſt tempus prædict 
fact pro ſolutione alicujus principal. ſummæ pecun' accommodand” 
vel .convent' perſormari ſuper vel pro aliqua uſuria (Anglice Alu- 
2p): ſaper quas vel per quas reſervat vel capt. foret ultra ratam 


ſex librarum in centum libris ut præſertur penitus vacuæ forent prout 


per eundem Actum (int' al') plenius liquer & prædictus Thomas The ufrious 

die quod poſt prædict viceſimum nonum diem Septembris in actu Contract. 
xd" ſuperius mentionat' & ante confectionꝰ (cripti obligatꝰ prædict 

dilicet præd undecimo die Maii An Dom' milleſimo ſexcenteſimo octo- 

geſimo ſexto ſupradia” apud Luton præd' int præfat Mariam & ipſum 


Tho corrupt & contra form Statut prædict' agreat* & contordat” fuit 


1 


præd' Maria accommodaret eidem Thomæ quinquagint' libras ei- 

m Mariz prædictꝰ duodecimo die Novembris in Conditione præd. 
ſpec. reſolvendꝰ qd q; prædict Thomas pro lucro intereſſe diffetendo 
& dando diem ſolutionis prædict' quinquaginta librarum per tempus 
illud ſolveret præfat' Mariæ ſummam duarum librarum & decem 
ſolidorum Qd'q;-pro ſecuritar' ſolutionis tam prædictarum quinqua- 


ta librarum de principal. debito præd' quam ptædict duarum li- 


brarum & decem ſolidorum ipſe idem Thomas per fcriptum ſuum The fond to 
obligatorium debit? legis forma conficiend' devenirer tear? & obligat be given 
ptæfat Mariz in centum libris cum conditione eidem ſubſcript” pro . 
ſolutione quinquaginta & duarum librarum & decem ſolidorum ſu- ' 
per prædict duodecimum diem Novemb. tunc prox' ſequen & idem 

Thomas ultcrius dic qd' in. performatione corrupt. concordiz prædict 

int. ipfam Mariam & præfat Thomam in forma præd' habit” & 

factꝰ ptædictꝰ Maria poſtea ſcilicet prædict. undecimo die Maii An- 

no Dom. milleſimo ſexcenteſimo octogeſimo ſexto ſupradifto apud 

Luton prædict' accommodavit eidem Thomz quinquaginta libras che Vione 
teſolvend. eidem Mariz prædicto duodecimo die Novembris tune 

prox ſequen. Quodq; 118 idem Thomas pro ſecur. ſolutione tam 
prædictarum quinquaginta librarum quam predict. duar. librar. & de- 

cem ſolid. pro intereſſe & lucro differendo diem ſolutionis inde pet 

ſeriptum obligatorium prædictum hic in cur. prolat. adtunc & ibidem 

devenit tent? & obligat. præſat. Mariæ in prædict. centum libris cum and the Bond 
conditione predict? ſuperius recitat. Qd'q; prædict. Maria tunc & in queſtion 
ibidem accepit prædict ſcriptum obligatorium pro ſolutione prædict' Sven for it, 


; quinquaginta duarum librarum & decem ſolidorum ſecundum formam 


& effectum corrupt. concordiæ predict. Et prædict. Thomas ulte- 
riùs dic. qd' ptædicta ſumma duarum librarum & decem ſolidorum 
pro differend. & dand. diem ſolutionis prædict. quinquaginta libra- 
rum pro tempore prædict ſi ut præſertur excedit rat ſex libtarum e, x 
pro centum libris pro uno anno per quod ſcriptum obligatorium ptæs per Cent. 
dictum hie in Cur. prolat. vigore prædict. Actus Parſiamenti vacu- 
cum & nullius vigoris in lege exiſtit & hoc parat. eſt verificare unde 
per. Judicium ſi iple de debito prædict. virtute ſeripti obligatorii præd 
onetari debeat, &c. M L Er 
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The Plaintif Et prædict' Maria dic' qd' ipſa per aliqua præallegat' ab actione 
3 radia” verſus "IO Thomam . habend' . praxcludi non debet 
made by a Quia dic' qd' prædicto undecimo die Maii Anno Dom milleſimo 
perivener in ſexcenteſimo octogeſimo ſexto ſupradicto apud Luton prædict. ad 
who miftcok requiſitionem prædict' Thomæ int ipſos Mariam & Thomam agre- 
the Condition, at. fuit in forma ſequen', videlicet, qdꝰ eadem Maria accomodaret 
— — dict Ihomæ quinquaginta libras legalis Monet. Angliæ ac de eo ha- 
Agreement · betet & reciperet pro intereſſe & dando diem folutionis- inde: ſecun- 

dum ratam quinq; librarum pro centum libris pro uno anno & non 
A Scrivener amplius. q: quidam Thomas Cheyne de Luton præd' ſcriptor 


Jace che qui tunc in manibus ſuis habuit quinquagint libras de denar ipſius 


Mariæ illas dict Thomæ Buckingam ſolveret & deliberaret ac pre. 
pararet & de ptæſat Thoma Buckingam & præd' Willielmo How in 
conditione nominar' caperer ad uſum ipſius Mariæ legale ſcriptum 
obligatorium cum conditione pro ſolutione pꝛædictarum quinqua- 
ginta librarum cum intereſſe ſecundum ratam quing;-librarum pto 
centum libris ut prafertur & eadem Maria ulterins dic qd' ptædict 
Paid the do. Thomas Cheyne poſtea die & anno ult ſpecificat apud Luton pra 
Deſeadant, lolvit & deliberavit prædict. Thomæ Buckingam prædict quinqua - 
And took the ginta libras ac adtunc & ibidem in abſentia & ſme notitia ipſius 
ä 1 Mariæ predic. ſcriptum obligatorium in placito prædicto fuperius 
ie Plaintiff's Rn e 0 e 
necks ſpec ſetipſit & de przdidt' Thoma Buckingam & illielmo cepir in 
; conditione cujus ptædictꝰ ſumma quinquaginra & duarum librarum & 
decem ſolidorum pro quinquagint & un libris & quinq; ſolidis neg- 
ligent improvide & ex errore prædicti ſcriptotis contra voluntatem ; 
83 & abſqʒ noticia ipſius Mariz ſcript & inſert fuit abſq; hoc qa! int ö 
Agreement. ipſam Mariam & præfat Thomam Buckingam corrupte contra for- ö 
mam Statut predict” agreat ſeu concordar” fuit modo & forma prout 
ptæd Tho Buckingam ſuperius placitando allegavit & hoc parat. eſt 
verificare unde per? judic & debitum ſuum prædictum unacum dam: 
| pnis ſuis occaſione detentionis debiti illius fiby adjudicati, &c. 
Demurrer. Et prædict. Tho Buckingam dic' qq* placitum przd' per ptæſat 
| Mariam ſuperius replicando placitar? materiaq; in codem content mi- 
nus ſufficien in lege exiſtunt ad ipſam Mariam action ſuam præd' in- 
de verſus eum habend' manutenend' ad quod quidem placitum modo 
& forma ptæd ſuperius placitat' idem Thomas Buckingam neceſſe 
non habet nec per legem terræ tenetur aliquo modo reſpondere & 
hoc parat eſt yerificare prout Cur', &c. Unde pro defectu ſufficien 
replicationis in hac parte idem Thomas Buckingam (ut prius) pet 
judic & qd' præd Maria ab actione ſua præd' inde verſus cum habend 
Peaseludarutg, M... Nen ONT 
Joinder. Et præd' Maria ex quo ipſa- ſufficien'- materiam in lege in pla- 
| cito {uo præd' ſuperius replicando placitar' ad ipſam Mariam aQi- 
onem, ſuam pred? verſus prazd' Thomam Buckingam habend' ma- 
nurenend* ſuperius allegavit quam ipſa parat' eſt verificare quam 
quidem matetiam præd Themas Buckingam non dedie nec ad 
Ii 4 4 1053 esd 110th 
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cam aliqualir. reſpond. ſer verificationem ill' admittere omnino recu- 1 
| far eadem Maria ut prius pet judicium & debitum ſuum præd 4 


unacum dampnis ſuis occaſione derentionis dehirt illius ſibi adjudi- 
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cari, &c. A | 
Uo on FE | Buſh verſus Buckingam. | 
'TNEbt upon Bond in x26 |. penalty. 500 7 1 
* The Dekendant demands Oper ok the Condition, which 1 
was to pay the Plaintiff 52 l. 10s. upon the 2d day ol November, 1 
' which was at the end of ſix Months after the end of the date of 1 
the Bond, and pleaded the Statute of x2 Car. 2. that none ſhould if 
tanke above 6 1. per Cent. fo2 uſe of Money, and makes all Bonds | 


” we 
— 
” - 
— 


and Contracts fo2 moe uſe void, and ſhews that it was coztupt⸗ 
ly agreed between the Plaintiff and Defendant, That the pplaintiff 
ſhould lend to the Ocfendant upon the xith ok May 1686. fifty 
pounds, and that he was to pay the Plaintiſf 2 l. 10 s. fo the fo2- 
bearance thereof upon the 12th of November next enſuing, and 1 
foꝛ ſecuring of the payment thereof, the Defendant chould decome | 
bound in the Obligation, upon which the Aﬀton was brought, and 4 
in perfoumance of the-ſatd coxupt Agreement the Plaintiff lent the Ji 
Defendant the 50 l. and he became bound ur ſupra to the JAlaint(ff, 4 
and that the Plaintiff did receive the akoꝛeſald Bond, which became 1 
NE by fozce of the laid Statute, and fo demands Judgment of the 
Afton. e n | 


— 
— — 


„ 0 2 
— — mu. ' 
— 
4 


| The Plaintiff replies, That upon the rith of May aforeſaid, Poftce 108. 
it was agreed, that he fhould lend 50 J. to the Defendant, and 

that the Defendant fhould pay fo2 the fozbearance thereof accom: ; 
ing to the rate of 51 per Cent. and no more, and that J. S. a Scri⸗ 

vener had 50 l. of the Plaintiff's in his Hands, and it was agreed 
between the Plaintiff and Defendant, that the ſaid J. S. ſhould pay 

the 50 l. to the Defendant, and that the ſaid Scrivener chould 

take a lawful Bond with Condition to pap the Intereſt accoꝛding 

to the rate of 5 l. per Cent and that the laid J. S. the Scrivener 
did pay to the Dekendant the ſaid 50 J. and in the abſence, ' and 


IF _ without the notice of the Plaintiff, took the Bond ur ſupra; ex et- y 
| tore præd. Sctiptoris, contra voluntatem & abſq; notitia ipſius Quer. | 1 
| I 2 |. 10 8. was inlerted in the Condition ut tupra, fo2 fir Months 9 
| fozbearance, abſq; hoc that it was coꝛruptly agreed between the 1 
[ Plaintiff and Defendant, as the Defendant by his Plea alledgeth. 4 
To this Replication the Defendant demurred, and it was in⸗ 1 
liſted upon, That here tis exp2eſly pleaded, that the Plaintifk a.. 4 
cepted the ſaid Bond, which implies a Conſent to it; andtho' the Y 
Plaintiff ſays in the Replication, that he had no notice at the VR 
time of taking ok the Bond, yet ik there were notice when it 1 
bas accepted, that carries the Plaintiff's Conſent to the toxupt — 
5 3 2 M 2 RN Agree⸗ 
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Agreement. But the whole Court gave Judgmet foz the Plaintif, 
and held it to be the ſame Cale with that of Neviſon and Whitley, 
3 Cro. 501. Foz tho' the Plaintiff did know how it was when the 

Bond was accepted, as it muſt be ſuppoſed in the Caſe of Neviſon, 

That the Plaintiff had Notice how it was when the Aﬀton wag 

bought, pet that does not make the Plaintiff Party to the coꝛrupt 

Agreement; and the Plaintiff muſt uſe the Bond of neceſſity to 

recover the Money. 2 Cro. 667. Buckly and Guilbank's Caſe, 


Bracton verſus Liſter. 


N Aion againſt an Adminiſtratoz, and not thewn in the De. 
claration that Letters of Adminiſtration were committed to 


him. | 
And this was held by the Court incurable. Foz tho' they need 
Ton re not ſhew by what Authoaty they were committed, yet it is necel. 
ryly Mil.verſ. ſary to ſet fozth, That Adminiſtration was committed to charge 
0 narcoo in him with the Action. | 
quer Cham. Dfherwile of an Executoz ; It is not neceſſary to ſhew he p1g. 


bar contra ved the Mill, becauſe an Adion lies againſt him befoze Pꝛobat. 
contra. 


Dawſon verſus the Sheriffs of London. 


Caſe againft a Midd. ff; 7 ANNES Parſons nuper de London Mil. & Baſil. 

— cop Firebrace nuper de London Mil. nuper Vic. Civitat. 

Nulla bona London attach. fuer. ad reſpondend. Johanni Dawſon de placito 

upon a Special Txanſgr. ſuper Caſum, &c. Et unde idem Johannes Dawſon per 
Utlawry, and 1 

when the pare Carolum Blood Attorn. ſuum queritur quod cum quidam Radulphus 

ty had Goods. Davis nuper de London Vintner tertio decimo die Junii anno regni,&c, 

BB 5. indebted in Paroch' Beatæ Mariz de Arcubus in Warda de Cheap indebitat. 

tiff for Goods fuiſſet eidem Johanni Dawſon in vigint. & quinque libris legalis 

fold, monet. Angl. pro cerviſia lupulat. & illupulat. (Anglice, Beer and 

Ale) per prædict. Radulph. de eod. Johanne Dawſon ante tempus 

illud. Faabir & recept. ac ſic inde indebitat. exiſten. prædict. Radulph. 

in conſ. inde ſuper ſe aſſumpſit & eidem Johanni Dawſon adrunc 

& ibidem fidelit. promiſit quod ipſe prædict. Radulph. predid. 

vigint & quinque libras præfat. Johanni Dawſon cum inde poſtea 

requiſit. eſſet bene & fidelit. ſolvere & contentare vellet Cumque 

etiam poſtea ſcilicet tertio decimo die Junii anno tertio ſupradicto 

And alſo up- apud London prædlct' in paroch. & Warda prædict. computaſſet 

compt fated. cum præfat. Johanne Dawſon de diverſis denar. ſummis eidem 

Johanni Dawſon per præfat. Radulph, tunc debit. pro diverſis al 

cerviſia lupulat. & illupulat. (Anglice, Beer and Ale) 11 you 

| 4 adulph. 
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age 


| Radulph. de eodem Johanne Dawſon ante tempus illud' empt. & 


non venit in eadem Cur” dicti nuper Regis hic præfat' Johanni Daw- 


run 
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habit & ſaper comput' illo prædict' Radulph' invent' fair in 
atrerag erga eundem Johannem Dawſon in al' vigint? & quinque libris 
conſimilis legalis monet Angl' & fic inde in arrerag exiſten ipſe idem 
Radulphus in conf. inde ſuper ſe aſſumpſit præfatoque Johan Daw- 
ſon adrunc & ibidem fidelitꝰ promiſit quod ipſe idem Radulph. præ- 
dict vigint” & quinque libras eidem Johanni Dawſon cum inde 
poſtea requiſit eſſet bene & fidelit' ſolvere & contentare vellet præ- 
dict tamen Rad' ſeparal* promiſſion & aſſumprion' ſuas prædict' in 
forma prædict. fact minime curans ſed machinans & fraudulent” 
intendens eundem Johannem Dawſon de prædict. ſeparalibus denar 
ſummis (in toto ſe attingen ad quinquagint' libr') in hac parte 
callide & ſubdole decipere & defraudare prædict. quinquagint libr 
ſeu aliquam inde denar' cidem Johanni Dawſon juxta promiſſion 
& aſſumptionꝰ ſuas prædict. nondum ſolvit ſeu aliqualitꝰ pro eiſdem 
contentavit licet ad hoc faciend' prædict. Radulphus poſtea ſcilicet 
quarto decimd die Junii anno tertio ſupradicto apud London præd. 
in parochia & Warda prædictis per prædict. Johannem Dawſon J. s. did not 
requiſit? fuiſſer ſer ill' et ſolvere omnino recuſavit ad dampn' ipſius tow _ 
Johan Dawſon quadragint librarum Cumque idem Johannes 
Dawſon pro obtentione dampnorum ſuorum per ipm ocdone non- 
performation' promiſſion & aſſumprion* prædict ſuſtentat in Cur The Plaintif 
dicti nuper Regis Jacobi ſecundi de Banco hic ſeilicet apud Weſtm' Gen .“ 
per breve Original' ipfius nuper Regis extra Cur. Cancellar ejuſdem 2 
nuper Regis apud Weſtm. prædict' emanat' & retornabile & retornat 

coram Jultic* ejuſdem nuper Regis de Banco hic implacitaſſet præd 
Radulph' in placito Tranſgr. ſuper Caſum pro nom performation 
promiſſion & aſſumptionꝰ prxdia'. Idemque Radulph. pro eo quod 


U pon an A- 
ſumpſit. 


ſon inde reſponſ. ſecundum legem & cons hujus regni poſit' fuiſſet 
in exigendo utlagand' in London prædict' & ea occaſione poſtmo- 
dum ſcilicet die Lun' viceſimo tertio die Aprilis anno regni dicti And is there- 
nuper Regis Jacobi ſecundi, &c. quarto utlagat fuit in London 1 Outlaw. 
ad ſectam præſat Johan Dawſon de præd' placito prout per Record 
inde in Cur. hic remanen* plenius liquet & apparet Cumque etiam 
idem Johannes Dawſon pro citiori expedition ſectæ ſuæ prædict 
habendꝰ poſtea ſcilicet quarto die Julii Termino Sanctæ Trinitatis The Plaintif 


anno regni dicti nuper Regis quarto proſecut* ſuit extra candem Special Writ 


Cur dicti nuper Regis de Banco hic ſcilicet apud Weſtm' prædict. of Outiaury 


quoddam breve dicti nuper Regis de Capias utlagat' ſuper utlagar* chereupon. 
mn tunc Vic' Civitat London' prædict. direct per quod quidem 
reve idem nuper Rex eiſdem tunc Vic' præcepit quod non omitterent 
propr' aliquam libertatem Civitat' London prædict. quin per Sacr' 
proborum & legalium hominum de baliva ſua diligent' inquir' quz 
bona & caralla terr & tenementa przd* Radulphus habuir in baliva 
ſua ptædict viceſimo tertio die Aprilis anno regni dicti nuper Regis 
quarto 
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quatto ſupradicto vel unquam poſtea quo die ut præſertur idem 
Radulphus utlagat' fuit & ill per corum Sacr extend” & adptetiar 
fac juxta verum valorem corundem. Ac ea quæ per inquiſic ill 
inven in manus ejuſdem nuper Regis caper & ſalyo caſtod' facerent 
Ita quod de vero valore & exit. corundem eidem nuper Regi 
reſpond. Et ill' fic extent” & appretiat quod inde. fac” Scire fac 
Juſtic' ipſius nuper Regis hic ſeilicet apud Weſtm' predict” à die 
Sancti Michaelis in tres ſeptimanas tunc prox ſequen' diſtincte & 
aperte ſub ſigillis ſuis & ſigillis eorum per quorum Sacr. extent & 
appretiationem ill fac. Ac pro eo quod idem Radulphus uclapar 
latitat & diſcur' in Civitat. London prædict' in contempt” ipſius 
nuper Regis & Coronæ ſuæ præjudicium idem nuper Rex eiſdem 


tune Vic pracepit quod prædict. Radulph, ubicunque in baliya 


ſua ram infra libertat quam extra invenire continger' caper & eum 

ſalvo cuſtod. Ita quod haberent corpus ejus coram Juſtic' dicti 

nuper Regis de Banco prædict hic apud Weſtm' prodict” ad profar 

termin ad fac & rec quod eadem Cur' de eo cons in ca pirte & 

quod haberent tune hic breve illud quod quidem breve idem Jol un. 

The Writ de- Dawſon poſtea & ante prædictꝰ tres ſeptimanas Sancti Michaelis 

Helen hans. leilicet ſexto die Julii anno quarto ſupradicto deliberavit prafar 

want. Johanni Parſons & Baſil' Firebrace tunc Vic' Civitat“ London prædict 

exiſten in forma Juris exequend. Ac licet pradict' Radulphus die 

urlagariz præd' ac tempore deliberationis præd' brevis eiſdem Vic 

J. 8, was ler (ut præfertur exequend') & poſtea diverſa habuit bona & catalla 

leled of di. ad valenc' quadragint” librar & amplius in balive corundem Vic 
vers Goods. : | : 

ſcilicet apud London prad? in paroch' Beatz Mariæ de Arcubus in 

Warda de Cheape quæ iidem Vicecom' extend' appretiar & in 

manus dicti nuper Regis Jacobi ſecundi caper. & ſeiſire potuer 

przdict' ramen Johannes Parſons & Baſil' Firebrace Vic' Civitat præd 

ut przferrur exiſten' officia ſua prædict' in vera & juſta executione 

PEI brevis dicti nuper Regis minime cutan. ſed machinan, & 

raudulenter intenden' non ſolum ipſum nuper Regem de co quod 

ad ipſum pertinet occaſione utlagar. præd. defraudare ac ipſum 

nuper Regem & Cur. ſuam hic illudere Verum etiam ipſum Jo- 

hannem Dawſon ab aſſecutione & recuperatione, dampnorum ſuo- 

rum præd' retardare aliqua bona ſeu caralla terras. ſeu tenementa 

The Def præd. Radulph. in baliva ſua extend' appretiar. vel in manus did 

to ſeize the nuper Regis capiend. minime fecerunt ſet hoc facere recuſaver. & 

Goods, but penitus neglexer. & ad prædict. tres ſeptimanas Sancti Michaelis 

Ibm. Anno regni dicti nuper Regis Jacobi ſecundi quarto ſupradicto Juſ- 

| tic. dicti nuper Regis de Banco hic ſcilicet apud Weſtm. præd' fal- 

ſo deceptive & fraudulenter retorn. quod idem Radulphus nulla ha- 

buit bona ſeu catalla terras ſeu, tenementa nec die utlagariæ præd. 

ſeu unquam poſtea aliqua habuiſſet in baliva ſua quæ extendi 

appretiari ſeu in manus dicti nuper Regis capi potuer. prout cis 

per breve prædict. pracept. fuir in dicti nuper Regis contempr, ac 
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in Cur hie illuftonem ac pred. fitz ipſius Johannis Dawſem dilati- 


onem & retatdationem manifeſt. ad dampnum ipſius Johannis Daw- 


fon quinquagint. librar. Et inde producit ſectam, cc. 
Et præd' Johannes Parſons & Baſil Firebrace per Johannem 


ſuam præd. verſus eos habere non debet quia dicunt quod ante- 
1 per Sacr. proborum & legalium homin. de baliva ſua inqui- 
ver. quz bona & catalla terr, & tenementa prædict. Radulph. 
habuic in baliva ſua ut ill. per cor. Sacr. extend. & apptetiat. 
facerent juxta verum valorem eorundem prout prædict. breve de 
Capias urlagar. ſuper utlagar. præd' in ſe exigebat & requi- 


rebat ſcilicet Viceſimo tertio die Julii anno regni Jacobi ſecundi 
nuper Regis Angl', &c. quarto deliberat. fuit eiſdem nuper Vic 


quoddam breve Prærogativæ è Cur' Scaccarii dicti nuper Regis apud 
Weſtm. ſcilicet quarto die Julii anno regni dicti nuper Regis quarto 
emanar' eiſdem nuper Vic' direct in forma juris exequend* per quod 
quidem breve præcept' fuir eiſdem nuper Vic' quod de bonis & 
catallis terris & tenementis præfat. Radulphi Davis in baliva eorun- 
dem nuper Vic. quoddam debitum quadragint' librar' fieri & levari 


facerent quod capt' & ſeiſit' fuit in manus dicti nuper Regis per 


Thomam Rawlinſon Mi & Thomam Fowle Mil nuper Vic Midd' 
viceſimo ſecundo die Januarii anno regni dicti nuper Regis ſecundo 
quodque per Judicium Baron. dicti Scaccarii dict' nuper Regis 
apud Weſtm. poſtea reddit recuperat' fuit per dict. nuper Regem 
verſus ptætat Radulph' Davis ita quod denar. ill. cum fic leva ent 
iidem nuper Vic' ſcilicet Johannes Parſons & Baſil' Frebrace 
haberent coram tune Baron' de Scaccario apud Weſtm' præd' a 
die Sancti Michaelis in tres Septiman' anno regni dicti nuper Regis 
quarto dict Cur. ejuſdem nuper Regis tunc ibidem ad uſum ipſius 
nuper Regis ſolvend. Virtute cujus quidem brevis Prærogativi præd' 


The Defen- 


: TO | da nts plead, 
Haſle wood, Attorn. ſuum ven. & defend. vim & injur. quando, Ke. a . 


Et iidem nuper Vic' dicunt quod præd' Johannes Dawlon Action 


Writ came 
out of the 
Exchequer, 
wheren pon 
they were 
ſeized, 


The Preroga- 
tive Writ ſu- 


ed our, 


The Sheriffs 
t acreupon 


iidem Vic' ſcilicet Johannes Parſons & Baſil' Firebrace ſeiſire fe- fed the 


cerunt omnia bona & catalla prædict. Radulphi Davis in baliva 
eorundem nuper Vic' prout breve Przrogativ* in ſe exigebat & requi- 


rebar Quz quidem bona & catalla per appretiator per coſdem And Apprai- 
nuper Vic' ſcilicet Johannem Parſons & Baſil' Firebrace nominat' a 


apprec fuer ad viginti & ſeptem libras quinque ſolidos & novem 
denar quas quidem viginti & ſeptem libras quinque ſolidos & 
novem denar' iidem nuper Vic ſcilicet Johannes Parſons & Baſil 
Firebrace habucr* coram Baron” de Scaccario dicti nuper Regis apud 
Weſtm' prædict. ad diem & locum in brevi Prærogativo prædict 
conteat' dict Cur' ejuſdem nuper Regis tune ibidem ad uſum ipſius 
nuper Regis ſolvend' prout per breve Prerogativ' prædict. eis præ- 
cept' fuit & prædict. nuper Vic ſcilicet Johannes Parſons & Baſil” 
Firebrace ulterius dicunt quod prædict. Radulphus null' aliqua alia 
ſive plura bona & catalla terr aut tenementa die utlagar' 8 
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ſeu unquam poſtea habuiſſet in baliva ſua quæ extendi apptetiar. 
| | ſeu in manus dicti nuper Rags cap. potuer. prætetquam - bona. & 
| | cataila prædict. ut prefertur. ſeiſit. virtute brevis Prærogativi pred, 
K hoc patat. ſunt verificare & per. Judicium fi præd. Johannes Dawſon 
__.__ ation, ſuam prædictam inde verſus eos habere debeat, cc. 
N Demurre. Et prædict. Johannes Dawſon dicit quod præd. placitum prædict 
[ = 7 Johannis Parſons Mil. & Baſil, Firebrace Mil. ſuperius in barram 
| | palüacitat. ac materia in eodem content. minus ſufficien in le 
exiſtunt ad ipſum, Johannem Dawſon ab actione ſua prædict. verſus 
prtræſat Johanem Parſons Mil' & Baſil. Firebrace Mil“ habeng' 
præcludend quodque ipſe ad placitum illud modo & forma prædict. 
placitat . neceſle non habet nec per legem tertæ tenetur reſpondere 
& hoc parat. eſt. verificate unde pro deſect. ſufficien. reſpons. præ : 
dicti Johannis Parſons + & Baſil. Firebrace Mi} in hac parte placitat 
idem Johannes Dawſon pet. Judicium & dampna ſua occaſione 
Tranſgt. illius ſibi adjudicari, &c. N 
Er prædict. Johannes Parſons & Baſil. Firebrace ex quo ipſi 
ſufficien; materiam in placito ſuo prædicto ad prædict. Johannem 
Dawſon ab 'aftione ſua prædict. verſus, eos habend' præcludend. 
ſuperius allegaver. quam ipſi parat. ſunt verificare quam quidem 
materiam prædict, Johannes Dawſon non dedicit nec ad cam ali: 
qualiter reſpond. fed verificationem illam admittere omnino recuſat 
iidem Johannes Parſons & Baſil. Firebrace pet. Judic. & quod pra, 
Johannes Dawſon ab actione ſua prædict. yerſus eos habend' præclu- 
datur, &. 1 8 a "HW 
Et quia Juſtic? hic ſe adviſare volunt de & ſuper præmiſſis priuſ. : 
| quam Judicium inde reddant dies dat' eſt partibus prædict. hicuſque 
J a die Sancti Michaelis in tres Septimanas de audiend. inde Judicio 1 
| | ſuo eo quod iidem-Juſtic' hie inde nondum, &c. FLY 


n 


* 


foinder. 


7 LI A Sd „ ac cm ans um a> Ao Gs oc ea 


@- a _— | 2 


5 
F 


$ 
ee 
8 
428 
E. * 
* 
* * 
1 
= 
9 
= 
FJ 
= 
8 
2. 
* 
uy 
34 
I 
Wh 
ww; 
4 
* 
24 
2. 
; 
. 
22 
1 


— aa 


Vol II. Mich. Anno 1 W. & M. in C. B. 
| Dawſon verſus the Sheriff of . 1 


N an Action upon the Caſe againſt Sir John Parſons and Sir 
Baſil Firebrace, Sheriffs of London, N ; 

The Plaintiff declared, That whereas one Ralph Davis was in- 
debted to him in 25 l. and to recover it he bzought an Oziginal 
CUrit, returnable in the Common Pleas ; and fo2 that the ſaid 
Davis did not appear, he pꝛoſecuted him to an Dutlawpy in London. 
And the ſaid Davis was outlawed, and thereupon the Plaintiff took 
out a Capias Utlagatum in Trinity Term, 4 Jacobi nuper Regis, di- 
refed tothe Defendants, then Sheriffs ot London: by which TUrit 
they were commanded to enquire what Goods and Chattels, Lands 
and Tenements the laid Davis had at the time of the Dutlawy, or 
at any time ſince, and to extend and appꝛaiſe the ſame, and to re; 
turn ſuch Extent in tres Septimanas (cd Michae?, and that they ſhould 
take the laid Davis, & c. TUhich TUrit was delivered to the Deken⸗ 
dants, then Sheriffs of London: And altho* the ſaid Davis had at 
the time of the Dutlawzy, and after, divers Goods and Chattels to 
the value of 40 l. and moze, within the Batlywick of the ſaid She- 
riffs, which they might have taken, app2zaiſed and ertended; yet not 
regarding the Duty of their Dffice, non ſolum ipſum Regem de eo 
quod ad ipſum pertinet occaſione Utlagariæ prædict defraudare 
verum etiam ipſum Johannem Dawſon ab aſſecutione & recupera- 
tione debit᷑ prædict retardare, they did not take, ſeize o2 extend the 
ſaid Goods, but neglefted and refuſed to do it; and at the Day of 
the Return ok the TUrit, fally, deceitfully and fraudulently re- 
turned, that the ſaid Davis had no Goods and Chattels, Lands o2 
Tenements at the time of the Dutlawy, o2 ever after within their 
Ballpwick, in Dom Regis contemptum Curiæ hic illuſionem & in 
Sectæ ipſius Quer. dilationem & retardationem ad damnum Quadra- 
ginta librarum. 

To this the Defendants pleaded, That befoze they made any En · 
quiry of the Goods, &c. of the ſaid Davis, (viz.) the 23d of July, 
Anno Regni nuper Regis Jacobi Secundi quarto, a Prezogative 
Writ was ilſued out of the Erchequer to them the ſaid Sherfffs 
directed, whereby they were commanded to levy a certain Debt 
of 401. of the Goods and Chattels, Lands and Tenements of 


the ſaid Davis, which was taken and'ſeized into the Hands of the 


fatd late Ring by Rawlinſon and Fowle, late Sheriffs of Middle- 
ſex, and which was recovered by the ſaid late Ring in the Court 
of, Exchequer, againſt the ſaid Davis, &c. by vertue of which TUrit 
they ſeized all the Goods of the ſaid Davis in their Ballywick, 
which were appzatſed at 27 l. which they returned into the Exche⸗ 
quer, as the Writ required * the (aid Davis had wo 

| .. Goods 
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Hoods 02 Chattels, Lands 92 Tenements within their Vallywick 
at the time of the Dutlaw2y, 02 ever after, &c. ,, 

To this the Plaintiff demutred, and the Court held thePÞſea 
inſufficient , fo2 they (et fozth;. That the Pꝛedeceſloꝛ Sheriffs hay 
ſeized and taken the Debt into. the King's Hands, la that Erccuth, 
on ſeemeth to be had before the Dekendants were Sheriffs. 

But Judgment was given againſt the Plaintiff ; fo2 the Court 
heid that the Ation would not lie fo the Narty who has an Dut- 
law, that becaule the Sheriff upon the Cap Utlagatum neglets ta 
extend. 92 ſeſze the Goods and Lands of the outlawed Perſon, fo2 
that is the King's loſs : Aud tho! it was pꝛetended, that the be Steril 
ertending and ſeizing would be a means to enkoꝛce the Def 
ta appeat to the Plaintiff's Attion, the Court ſaid that it bes ſo 
remote, as not to be conſidered ag a ground to ſuppazt an Aion; 
but it it had been own, that che Sheriffs, might have: taken his 
Body, and had negleed ta da it, there might have been moe reg: 

2 Crs 361. ſon to ſupport this — 4 * nn. * . 000 bug 
ops: pul. ad 4 58 {i 
32. res 53 15; 9 £54 . | U ö q 1} , 


N . SINE, Gone? . 


a a Commiſion made an Attozney, in oder to 
a Tp ING . which was done the laſt al 
— at Vork. 


Aud the 2 was nowmoved in bebaif of the Veit in Tail to 
ſtop the.paſling of the Common Recovery; and ſeveral Achdavits 
were pzoduced-ts-atisfie the Court, that Six Thomas Gower (fince 
the laid Ares) died in Ireland, and the Egurxt being ſatisſied af the 
truth thereof, Did ſtay the paſſing of 3 _ they ſatd, 
it it would * it wauld be ertoneous. . 
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Treſpaſs for Lit I Wa 8  OHANNES, * puper de Mayvis Enderby 
Were ron On in 5 dict Peoman attach ſuit ad —— 
— wary tr dend. „ane Bealy 1 quate ipſe 12 cum Georgio 
nem fecit of Francis nuper de _ in Com̃ predie Labourer, vi & armis 
5 N N Willielmi pretii quadragiata librarum apud Halton 
invent cepit & imparcavit & e ibidem 

ee N idem Williclmus finem undecim lihrarum pro 

5 beratione corundem inde habend cum prædict. Johanne & 
Georgio fecifſer detinait & alia enormia ei intulit ad grave damp- 

num ipſius Willieſmi Et ang n Domini Regis nunc, 5. 
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dampaum, &. Et contra pacem. &c. ' Unde did quod deterioraf 


emanavit extra Cur dicti Domini Regis de Banco hie ſcilicet apud tne Court of 


eadem Cur” dicti Domini Regis adjudicat' fuet' pro dampnis ſuis 


pfrædict Viè prædict Cõ Lincolfd poſtea & ante retorñ ejuſdem 
| brevis necnon ante prædict' tempus quo, &c. ſcilicet eodem ſecundo 
die Auguſti anno tettio ſupradi 0 apud Halton Fo pro execu- 


direct per quod quidem Warrant prædict. Vic prædict Com. 


oof Do 1 


Vol. II. Mich. Anno 1 W. & Min C. B. =_ 


— 11 


Et unde idem Wilhelmus per Jehannem Fancourt Atterfd hum 
quetitur quod predict Johanaes ſimul cum, & c primo die Februar 
anno regni Domini Regis nunc, &e, tertio vi & armis;&e. averia, (viz.) 
juatuot boves & quatuor vatcas ipfius' Willielmi pretil, &c. apud 
Halton cum Beckeringe prædict' nuper inven?” eepit & impareavit 
& en ibidem fie imparcat” quouſque idem Willielmus ſinem unde- 
eim libra? pro deliberatione eorundem "inde habend' cum pred? 
Johanne & Georgio feciſſet detinuir, Et alia enornia, &c. ad grave 


eſt & dampnum habet ad vatene quadraginta librat᷑ & inde produc 
ſeckam, Ne. b Den N log üs more "LOUE . 

Et prædict' Johannes Sampſon per Stephan Maron Atrorn ſuum The per. n. 

ed K defend vim & injur Ar en quoad venire vi & dant pleads a 
armis ſeu quicquid quod eſt contra pacem dicti Domini Regis nunc Sheriff by = 
dic quod ipſe non eſt inde eulpabilis prout prædict. Willielmus ſupe- cue of a tieri 
nus verſus dum quetitur. Et de hoc poi fe ſuper patriam. Et pfæ- ns n. 
dic Willie? /fimili?. Et quoad reſid Tranſy? ptædict ſuperius ſieri 25 
ſuppoſĩ idem Johannes die quod prædict Wilhelmus actionem 

ſuam prædict inde verſus eum habere non debet quia die quod ante 

predict. tempus quo Tranſgt præd' ſupetius fieti ſupponicur ſeilicet 


. a 1242 * : io Fieri facias 
quintodecimo die Junii anno regni dict i Domini Regis nunc tertio nl facing 


Weſtm̃ quoddam breve dicti Domini Regis nunc de Fieri fac yerſus Common 
dict Willieimd ad ſectam ipſius Johannis tune Vie Com̃d Lincoln Pleas, 

direct per quod quidem breve dictus Dom̃ Rex nune præfat' tunc 

Vis Com̃ Lincoln præcepit quod de tetris & catallis prædict 
Willielmi in baliva ejuſdem Vié Fieri fae tam quoddam debitum 
decem librar quod prædict Johannes Sampſon in Ou? dicti Domini 

Regis coram Juſtiè ejuſdem Domini Regis apud Weſt recuperaſſet 
verſus eum quam quadragint' ſolid' qui cidem Johanni Sampſon in 


quæ habuiſſet occaſione derent? debiti illius & qd* denat ill” haberet 
cotam Juſtic dicti Domini Regis apud Weſtm' a die Sancti Martini 
in quindecim dies ad reddend' præ fat ſohanni de debiro & dampnis 
predict. unde convict. fuir quod quidem breve poſtea & ante 
retorn ejuſdem brevis nechon ante prædict' tempus quo, &c. ſcilicet 
ſecundo die Auguſti anno tertio ſupradicto apud Halton in Com 
ptædict. cuidem Antonio Eyre A? tunc Vie Com Lincolfd exiſten 9.1;vered to 
'deliberaf fuit in forma juris exequend' Virtute cujus quidem brevis the Sheriff 


tione brevis prædict habend” fecit quoddam* Warrant ſuum in +. 0... 
ſeriptis ſigillo Officii ſui Vic" ſigillat baſivo 1 de Wraggoe made his 
neenon prædict Georgio Francis Balliy” ejuſdem Vie ea vice tamrum Warrant 


N 2 Lincoln | 
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Lincoln eis & cuilibet eorum conjunctjm: & diviſim mandavit quod 

de terris & catallis prædicti Willielmi in baliva ejuſdem Vic. 

Fieri Er. tam pred. debitum deeem librar. quod præd. Jobannes 
Sampſon in Cur.dicti Domini Regis eotam Juſticꝰ dicti Domini Regi 

apud Weſtm Wee verſus cum quam prad' quadeagint 

ſolid' qui eidem Johanni ia eadem Cur' dicti Domini Regis aeju- 

dicat, fuer. pro dampnis fuis quæ habuiſſet occaſione dexentjonis 

debiti illius ca quod denar. ill haberer, coram Juſtie dicti Domini 

Regis apud Weſtm?: a die Sancti Martini in quindecim dięs ad red- 

dend præſʒat Johanni de debito & dampnis ptædictis unde conxic 

fuit quod quidem Warrant poſtea & ante retorn' ejuſdem brevis 

neenpn ante prædict, rempys, quo, &. ſeilicet eodem ſecundo die 

Anuguſti anno tertio ſupradicto apud Halton in Com. præd. prælat. 

n Georgio Francis deliberat fuit in forma juris exequend. virtute cujus 


ITbe Warrant quidem Warransi præd | Georgius Francis & præd Johannes ut 


3 ſervien. & per ejus manqdat poſtea & ante retorn brevis præd 
— 1 necnon ante præd tempus quo,, &c. ſcilicet die & anno ult. men- 
tionat apud Halton præd' ayeria prædicta in nartatione prædicta 

Who, with his ſpec in exeeutioue pro debito & dampnis præd. ceper, & ſeiſiyer. 
Fer ene K eadem averia; debiro modo appreciaci ſec quæ quidem: averia 
Casale in Exe- appteciat fuer” ad ſummam ey en librax, exiitery, verum valorem 
cutions 22" eorundem. Er | fig, capt & ſcifir imparca ver & detinuer quouſque 
them to be Prad. Williel prag. ſummam,. pndecim, librar ptſat Georgio 
Appraiſeds a ann Ar gifti "= N ery x Theo . — 
nd kept. habend' ſolviſſet promt cis hene licuit quæ ſunt igem, aeſid Tranſgt 
Noa ane the Prerd unde pred Williel? ſupęrius fe. mode, ene e 
Plaintiff paid ipſe idem Johannes, {it} culpabil de caption ſive detentione ayerior 
bone. Pied, ad aliquod tempus ante præd' ſcund diem Auguſti anno 
Trxx erte, that textio ſupradicto yelſpoſt præd quinden Sancti Martini anno tettio 
. ee cee rn ve de e een Ude Wen 
ter. VV LLUGL; AGTHIONEM uam PLEURA. inde verius cum hnadere at, 
&. | 2 6 N JJ 

Special D- Ee prædictus Willielmus c ic qu pred; placitum pred. Johan. 
murrer. Sampſon ſuperius in barram :placicat” materiaque in codem, content 


minus ſufficien in lege exiſtunt ad ipſum Willielm̃d actionem ſuam 


non habet nee per, ſegem terræ renetur reſpondero. Et hoc | para? 
„„ verificare unde pro defectu ſufficien placiti in hac parte idem 


1 


wo Willielm pet judicium & dampna ſua occalione. Tranſgr. predi. 
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acitò mentionar” Item qd. placitum prædict ſuppom averia prædict. 

. quouſq; ſad — librarum ad uſum dicti Vid ſolu? 

ſuit abi revera dict Vie hujufmodi ſummam ad uſum ipſius Vie per 

legem terræ retipere non potuſmitmtu . 

Et ptædict. Johannes ex quo ipſe ſufficien mate? in lege ad præd. Joinder. 

Wil ab actione ſua præd. habend. præcludend. ſuperius allegavit 

quam ipſe parat᷑ eſt verificare quam quidem materiam pred, Wilp 

non dediòè nee ad eam aliqualit᷑ reſpond. ſed vetiſicationem alp ad- 

mittere omnino recuſat ut piius pet judicium, et d. ptæd Wilp ab 

actione ſua ptædict. habend. præcludatur, &c. Ex quia Juſtiò hic ſe 

adviſare volunt de & ſuper præmiſſis priuſquam Judic/inde reddant 

dies dat᷑ eſt partibus prædict. hicuſq; a die Sancti Michnelis in res 

ſeptimanas de audiendo inde Judicio (uo eo qd7 idem Juſtiò hie inde 

dum &. fam 993 e C16 11133353 an 
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T*ÞE Plaintiff brought an Afton of: Treſpaſs,- and declared, 
1 That the Defendant (Sampſon, ſimul cum Georgio Francis 
* 1 Feb? Anno Jacobi Regis tertib, vi & armis, &c. quatuor Boves & 
* gquatuor Vaccas ot the Plaintiff took at Stamton in Coin &c. & 
imparcavit & detinuit quouſqͥ: the Plaintiff finem undecim librarum 
pro deliberatione earum inde habend cum ptædicto Sampſun, the 
Dekendant, & Georgio Francis feciſſet, &c. ad dampnum, dc. 
The Defendant pleaded not gutlty as to the vi & armis, and 
us to the reſdue of the'Trefpaſs he pleaded in Bar, That befoze 
the time in which the Treſpaſs is fuppoſen to be done, viz. the 
* 14th dap of june anno ſupradicto, there went out a Mit at Fieri 
Facias: Out of this Court againſt the now Plaintiſf at the Suit of 
the kald Dekendant Samplon, direcked to the then Sheriff of Lincoln 
to; leby a Debit ot xo l. which the ſald Samplon had recovered in the 
ſaid. Court, and 40 s. fo2 Coſts of Suit, and that he chould have 
the Money in Court in quiden Martini ad reddend' ptæfato 
Johadnt Sampſon de deb & dampnis præd. unde convictus fuit: 
Clhich Writ of Ficri Facias was delivered to the Sheriff: of: the 
ſaid County, and thereupon the Sheriff, foz the executing: of the 


ſaid TUrit, made his Tarrant in waiting, ſealed with the Seal 6 1 
ok his Office, to one J. S. and the ſaid George Francis balivis 1 
ejuſdem Vicecomitis ea vice tantum directed, commanding them to if 
© lewpthe ſaid Debt; and Cofts,: of the Goods and Chateels of the A 
nom Plainttff, that the ſaid Sheriff might have the Money in * 
Court at the Oay of the Return of the TUrit, to pap the ſajd John 1 
* Sampſon; which Tarrant was delivered to the ſaid George Fran- a 
cis, and by vertue of the ſaid Tarrant, the ſaid George Francis, 9 


and the ſaid Defendant Sampſon ut ejus ſerviens & per ejus manda- 
tum, the afozeſatd Beaſts in execution koz the Debt and — 
| | * ATO2e: 
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afo2eſaid, took and ſeized, and cauſed them ta be appzaiſed, and they 
were apNaifed at 11 l. being the true value ot them, and detained 
them quouſq; præd. W. Bealy the afozefain- Sum of 11 l. to the ſai 
George Francis, to the uſe of the ſaid Sheriſt, pro deliberation averio- 
tum illorum habend ſolviſſet prout eis bene lieuit quæ ſunt idem reſid 


tranſgreſs præd unde præd. Willielmus Bealy ſe modo queritur abſq; 


hoc quod ipſe idem Johannes Sampſon eſt culpab de caprione, &c. ad 
Alicjiod — ptæd ſecunadum diem Auguſti vel poſt pred 


Quinden Sancti Martini & hoc parat᷑ eſt verificare. 


And to this the Plaintifi demurred S e 01 
This Caſe wag to the laſt Term, and then Pollexfen Chief 


"Juſtice, and Rokeby were! of Opinion for the Plaintiſf, and Powell 


and Ventris fo; the Defendant; and it was again argued at the Bae 
this Term, and by the Opinion of the Chicf Juſtice, Powell and 
Rokeby, Judgment was given fo the Plaintiff, | 

The Chief Juſtice and-Rokeby helidthe Plea to be naught, thiefy 


becauſe the Defendant pleads that he detained the Cattle till the 


Plaintiff hav paſo ſo much Boney to the uſe of the Sheriff; whereag 
it chould have been to the ule or the Plaintiſt, at whole Suit the 
Execuffon was ws #157 acl os, | 
The Chief Juſtice ſaid, | That he found no Authoaity in Law that 
warranted the delivering of the Goods back to the Plaintiff, eſpe: 
tiully upon paynient-of part of. the Money. Vid. r Cro. 404. Strin- 
er verſus Sranlack;: but here the taking of the Money to the uſe 
of the Sheriff made him a Cteſpaſier, tog it could not be done in 


1 * 


putſuante of the Execution; Pe allo (aid, Chat ane Fatr in the 


time ok King Charles the Set ond, by colour at a Trit ot Exccu⸗ 
tion came into the Þouſe and carried away the Goods, and ft was 
adjudged Felvny. pe allo ſaid, That if this manner of leading 
Gould be allowen, admitting that the Balliff had agreed to take the 
Monty to the Sheriff's pꝛoper uſe, how ſhould the Plaintiff be let 
— bo Replicatfon in this manner of Pleading to put the matter in 
- ' Rokeby ſaid, Parols font Plea, und that it muſt be here taken 
that the Money was paid to the pzoper-uſe of the Sheriff; and in 
— 85 matter is to be taken moſt ſtrongly againſt him that 
nnn IT 3 4, 3948 | | 
Another matter they went upon is, That in the Juffification the 


Detendant faith he detatned the Cattle till cx l. was paid to Francis, 


whereas the Declaration charged him with detaining till i « |. was 


paid to the Detendant; and fo Francis anſwers nothing to the pay: 
ment alledgry to dimtett. 07 k At Sf | 


N&55i Y : Note, 
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Note, The Chief Juſtice: cited the Cale of Thompſon and Clarke, 
x Cro. 04. where tig ſam, That the Sheriff cannot deliver the De- 
fendant's Goods to the-Plointiff in ſatistadton at the Debt, neither 
ought they to be delivered to the Dekendant againſt whom the Exe⸗ 
tution is, but they ought to be (old, and the Appꝛaiſement is nat 
material, fo2 the Goods upon a Fieri facias need not to be appraiſen 
as they muſt be upon Elegir; x Cro. 584. in Palmer's Caſe. In the 
Cale: of Goodyers and [nce, 2 Cro. 246, upon an Elegit it wag held, 
that the Sheriff could not fell a Term to the Plaintiff himſelf that 
took out the Hepir. 1409 J 30 3 5 163 i 05 2447 18 
_. Powell was af Opinion, Chat the Plea was good: in that paint 
of paying the Boney to the ufe of the Sheriff, for he hath an Jute · 
reſt oꝛ ſpecial Pꝛoperty in the thing taken in Execution, 1 Cro. 639, 
the Sheriff may being Treſpaſs againſt one that takes Gaods after 
| 1 they are ſeized in Execution, Wilbraham and Snow, 2 Saunders 47. 
reſatyed that in fuch Caſe the Sheriff may being Trover. 
But he held the Plea inſufficient fo2 the other Erception,becauſe 
' FF theDerxlatottonigof a Detainer till the Money was paid to Fran- 
eis andthe Defendant; And in the Plea the Juffification is ot the 
| | detaining tiſt the Money was paid to Francis. 
De took another Exception alſo,: That the Defendant had not 
thewn that there was a retoꝛn made of the UMarrant ta the She ⸗ 
ei; and cited Br Tit. Treſpaſs 566. hut that was not much inſiſt: 
ed upon, becaube the Warrant was not directen ta the Defendant 
here, but to Francis and another, and the-Defendant ought not ta 
be puniſhed foz:the-omeſſion of the Batiiffs in not retoꝛning the 
Warrant, Upon a Beſne Pꝛoceſs the Bailiſf who ads by a Ware C. Car. 4). 
rant from the Sheriffs, is not liable in Treſpaſs if the Sheriff does 
not reton the MUrit. bg wot alot ws. claThes 
Ventris wag of Opinion fo2 the Defendant as to the firſt matter, 
the payment to the uſe of the Sheriff he thought ought to be taken 
upon the whole matter ſet fozth in the Plea, that it was paid to the 
particular and ſpecial uſe ot the Sheviff, viz. that he might have 
the Maney in Court as the Writ commands, and the Warrant 
mentious, and it was u ft ained conftruttion to take it tu be to the 
poper ule ot the Sheritf; it would not have been p2oper ta ſay, 
aid ta the Bailiff to the ule ok the Plaintiff, becauſe tis not the 
latntiff's Money till tis paid to him: In the Caſe of Benſon and 
Flower, 3 Cro. and Jones 115. it was reſolved, That if the Plafn- 
tif became Bankrupt, the Commiſſioners could not aſlign the 
Money that had been levied at the Plaintiff's ſuit upon Executton, 
oz remaining in the Sheriff's hands 02 in Court; a Bar is good 
to a common intent. 
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2. Che pleading of the payment to Francis, .and not ſaid to Fran- 


cis and the Defendant, tho it does not p2eciſely anſwer the Declara. 
tion, yet he held it well enough, becauſe payment to Francis tg q 
payment to both, becauſe it is ſet fo2th, that they acted jointly in 
purſuance of the Marrant; and averring that the matters pleaded 
were idem reſiduum tranſgreſſionis was a ſufficient anſwer of the 
Alegation in the Declaration of payment to both. 

Pe put the Caſe, One bꝛings Treſpaſs againſt A. that he ſimu] 
eum B. took his Cattle and detained them quouſque he made a Fine 
with the ſaid A. and B. ko; the delivery of them. A. the Defendant 
pleads, that a Rent was granted to B. with a Clauſe of Diſtreſs , 
and that the ſaid B and A. as his Servant, and byhis command took 
the Cattle by way of Diſtreſs, and detained them till the Plaintiff 


paid the Arrear to B. quz eſt eadem tranlgreſſio, would it not have | 


been good? tt eq 
Again, Ik this payment muſt be taken to be to the pꝛoper uſe of 


the Sheriff, and ſo not in purſuance to the Execution, yet he held 


that the Plaintiff here could not maintain an Action of Treſpaſs, that 
in regard that he is particeps criminis, the detaining the Goods is 
but a Monkealance. Ik the Sheriff upon Belne P2ocels refliſes 
Bail, this does not make him a Treſpaſſer ab initio, tho he is liable 
to an Action upon the Cafe foz ſuch refuſal ; and lo is the Cale of 
Salmon and Percival, Jones 226. und 1 Cro. So alſo if the Sheriff 


detains a Man taken upon Melne Pzoceſs after a Sapetſedeas, 


and that appears by Stringer and Stanlack 8 Caſe, 1 Cro. 404. and 
Withers and Henley's Caſe, « Cto. 379. [thete.ſaid.the detaining is a 
new Caption; but it is objeXed, that the taking ol the Money is 
a Miskealance; and in 6 Co. Poulter's Caſe, if a Man diſtrain and 
abuſeth the Diſtreſs, he is a Treſpaſler ab initio; ſo where a thing 
is done by an Authozity of Law, and an abuſe is committed after. 
Anſw. That is true, if there were a Bisfeafance in any matter 
wherein the Plaintiff in this Action had not concurred: Jf a Yan 
ould detain a Hozſe, and the Owner ſhould bid him ride him, 
wound this make him a Treſpaſſer ab initio, as ff he had rode him 
without ſuch Licence? The payment is here the At of the Plaintiff 
in this Action, and thcrefoze he was of Opinion, that he could not 
bung Treſpaſs. But by the Opinion ok the other thꝛee Judges, 
Judgment was given pro Orff. 
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Clarke verſss Pepin. 


Somerſet ſſ. EORGIUS Peppin nuper de Culverton in pecutors 

* G Com prædictꝰ Gen af dic Geoꝛge Peppin of Cul: bring Cove- 
verton in the ſaid County, Gent. ſummonitus ſuit ad reſpondend au A grecment 
Edwardo Clarke Armig Johanni Bowles Armig & Georgio Mul- for a Chattel- 
grave Armig executoribus teſtamenti Wilk Clarke Armig de placito — —— 
qs* teneat eis conventionem int eoſdem Willielmum & Georgium — han 
Peppin in vita ejuſdem Willielmi factam juxta vim formam & effec- The Defen- 
tum cujuſdem ſeripti agreament᷑ int᷑ eos conſect, &c. Et unde iidem dun erte. 
Edwuardus Johannes & Georgius Muſgrave per Humfr* Stear At- ſtator Nihil 
rorfy ſuum die ꝗd' cum per quoddam ſcript agreament habit᷑ & fact habvit in 2 
apud Camimgtop decimo ſeptimo die Julii anno Dod Milleſino 
{excenteſimo octogeſimo quarto intꝰ præd' Wil ex una parte & præd Scriptum a- 
Georg Peppin ex altera parte ſub ſigillo præd' Georg Peppin ſignat᷑ Veament!. 
& hie in Cu? prolat᷑ cujus dat eſt eiſdem die & anno agreat᷑ fuit 
in? eaſdem partes pro una dimiſſione pro annis (Anglice, a Chat- the Agree- 
tel⸗Leale) pro nonaginta novem annis ad incipiend' (Anglice, to pen © 
commence) poſt mortem vel a? determinationem ſtatus ux Chri- 
ſtopheri Melhuiſh deceſſi & ad determinand? fuper mortem Eliz* Pep- 
pin ætat' (Anglice, aged) circa decem & ſeptem annos filiæ præd 
Georgii Peppin ac Johannis Peppin filii Johannis Peppin de Culver - 
ton ptæd' ætã (Anglice, aged) circa duodecim annos de & in om- 
ni ilb uno meſſuagio & tenemento cum pertin continem̃ circa viginti 
& ſeptem acras de quibus quatuor ſunt pratum nuper in poſſeſſione 
przd* Chriſtopheri Melhuiſh & parce? manerii de Curry Pool ſub an- 
tiquo annua? reddit - viginti & ſeptem ſolidorum & quatuor dena? 
& pro Herioto (Anglice, an Hertot) optimo averio vel qua- 
tuor libris ad Dom electionem & uſua? convencon ut in omibus di- 
miſſionibus (Anglice, Leaſes) conceſſis per fiduciarios (Anglice, 
Truſtees) conſtitut. per nuper Comitem Roffen. omnium joy 4 
conſideratione præd' Georgius Peppin pro ſe Executoribus Admini- 
ſtratoribus & Aſſigi ſuis convenit promiſit conceſſit & agteavit ad 
& cum præd' Willielmo Executoribus & Aſſignd ſuis ꝗd' ipſe Geor- 
gius Peppin Executores Adminiſtratores vel Aſſign ſui ſolverent 
vel ſolvi cauſarent praed* Willielmo Executoribus vel Aſſign luis ple- 
nam ſummam centum & octoginta librarum videlicer unam medie- 
tak inde ad Feſtum Sancti Michaelis Archi tunc prox' poſt dat 
ſcripti illius & alteram medierat ad Feſtum Sancti Michaelis Ar- 
chi tune prox' ſequen' proviſo qd* fi Ux præd' Chriſtopheti con- 
tingeret mori anre ſigillationem ptæd' deſignat᷑ dimiſſionis (Angli- 
ce, intended Leaſe) qd" tunc ſcript᷑ il vacuum ſoret Ac etiam pro- 
viſo qd' ſi aliqua ſupramentionat᷑ vitarum contingeret mori ante- 
quam præd' deſignat᷑ dimiſſio ſigillat᷑ foret qd? tune licitum fotet ad & 
pro præd Georgio Peppin Executoribus Adminiſtratoribus & 9 
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98 Mich. Anno 1 W. & M. in C. B. Vol. II. 
ſuis nominare & appunQuare aliquam al perſonam in loco talis per- 
Licet the ſonæ ſic obien Et idem Edwardus Johannes Bowles & Georgius Mul- 
Plaintiff Te. grave ulterius die qd' licet ipſe præfat' Willielmus in vita ſua & 
ſtator per- præd' Edwardus Johannes Bowles: & Georgius Muſgrave poſt mor- 
formed all the P ' : , 
Covenants, tem ipſius Wil? perimpleve? & cuſtodive? omnia & ſingula agrea- 
c. ment & conventio® in ſcript᷑ præd' ſpec ex parte {ua perimplend?. 
proteſtando & cuſtodiend ' Proteſtando etiam qd præd Georgius Peppin non 
that the De- Perimplevit nec cuſtodivit aliqua agreament five conventiones in 
fendants bare ſcrjpto , pracd? ſuperius ſpe ex parte ſua, perimplend & cuſtodiend 
Tbe Heu in facto idem Edwardus Johannes & Georgius Muſgrave die quod 
aſſigned. praxd? Ux- prad' Chriſtopheri adhuc ſuperſtes & in plena vita exiſtit, 
| videlicet, apud Camimgton præd qdq” przd?, Georgius Peppin non 
ſolvit prafar Willielmo in vita ſua ſeu eiſdem Edwardo Johanni & 
+ Georgio Muſgrave poſt mortem præd Williclmi præd' centum & 
Et fic, Sc. octoginta libras, videlicet, unam medietat inde ad Feſtum Sancti Mi. 
cChaelis Archi prox. poſt dat ſcript illius & alteram medietat inde ad | 
Feſtum Sancti Michaelis Archi tunc px. ſequen. Et ſic iidem Edwar- 
dus Jobanhes & Georgius Muſgrave die gd; pd. Georgius Peppin 
comnventionem ſuam gd. nec cum ptar Willieſmo in vita ſua nec eiſdem 
Edwardo Johanne & Georgio Mulgrave poſt mortem fat Williclmi 
in hac. parte factam tenuit ſed i penitus infregit ac pfat᷑ Williel- 
mo in vita ſua & eiſdem Edwardo Johanne & Georgio/. Muſgrave 
poſt mortem præſat᷑ Willielmi tenere contradixit & adhuc contradid 
Profert in unde die ꝗd deteriorat ſunt 8c dampnum habent ad valenciam dy- 
Cur' Literas centarum librarum & inde produc ſectam, &c. & proferunt hic in Cut 
Teftamenta- Literas Teſtamentat᷑ Pfat. Willielmi per guas ſatis liquet Cut. hic ip- 
20 ſos Edwardum Johannem & Georgium Muſgrave fore Executotes 
Teſtamenti pd. Et inde habere Adminiſtrationem, & cd,. 
Teſtator ni) Et pd. Georgius Peppin per Thomam Webber Attorid ſuum ven 
bil habuit in & defend” vim & inju? quando, &c. Et did qd? pd* Edwardus Clarke 
Johannes Bowles & Georgius Muſgrave actionem ſuam pd* inde ver- 
ſus eum habcre ſeu manutenere non debent quia. die qd". præd Wil? 
Clarke defunct pd' tempore quo ſupponitur pd* conventionem -fieri 
nec unquam poſtea nihil habuit in tenementis pd' p ipſum Williel- 
mum ꝑ ſcript᷑ agreament' præd fic ut præfertur dimitti agreatum Ec 
hoc parat eſt verificare unde pet᷑ Judicium fi præd' Edwardus Clarke 
Johannes Bowles & Georgius Mulgrave, actionem ſuam præd' inde 
verſus eum habere ſeu manutenere debeant, &c. | 1 
Demurrer to Et prædꝰ Edwardus Johannes Bowles & Georgius Muſgrave die qd. 
the Plea, placitum przd' Georgii Peppin ſuperius in Batram placitaf ac mate- 
ria in eodem content minus ſufficiep in lege exiſtunt ad ipſos Ed- 
wardum Johannem & Georgium Muſgrave ab actione ſua præd. 
verſus præſat᷑ Georg Peppin habend* præcludend' qd'q; ipſi ad pla- 
citum ilP modo & forma præd' placitat᷑ neceſſe non habent nec p 
legem tertæ tenentur reſpondere & hoc parat ſunt verificare my 
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pet Judic & dampna ſua 8 cates adtionis conventionis præd 
ſibi adjudicari, &c. 


Et przed? Georgius Peppin ex quo ipſe ſufficien materiam in lege joinder in 
ad præſat. Willielmum Johannem & Georgium Mulgrave 8 ab actione Demurrer: 


ſua, prad' verſus ipſum-Georgium Peppin habend' przcluden@ ſüpe- 
rius placitat inde alla avit quam iple parat eft dae quam qui- 
— materiam przd* Edwardus Johannes & Georgius Muſgrave non 
dedicerunt nec ad W 1 reſpondef fer verificationem il? ad- 
mittere omnino recuſant ut Judi. Et quod præd' Edwar- 
dus Johannes & Georgius — ab actione ſua ptæd habend' præ- 
eludancur, | &c. Et quia juſticꝰ hie ſe adviſare volunt de & ſuper præ- 

miſſis priuſquam Judi? inde teddant dies dat᷑ eſt partibus przed* uſq; 

àA die Sancti Martini in xv NY — 8 ide ade Judico fü eo ge 
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L Alion of Covenant the Plaintiff declared, that whereas 
1 bo an Agreement-in weiting mabe between him and the Defen- 
greedbetween thoſad-Parties fozaDemile of a Leaſe 
foz 99 Pears, of, and in a certain Yeſſuage, &. under a certain 
Kent, and'We-uſual Covenants as in all Deniifes granted by the 
Truſtees of the Earl of Rocheſter were uſed, omnium quorum con- 
ſiderarione, the laid Peppin vid agree to pay to the faidClarke 180 1. 
at Michaclmas next following,” and licor the Plaifitiff performed all 
KE is part, the Defendant hav not paid the Money, &. 

he Dekendant pleaded in Bar, That the Plaintiff tempore quo 
ſupponitur pred! conventionem nec unquam potted! nihil rde in 
Tenementis przd', ſo agreed to be demiſe. 

To this the Plaintiff demurred, and Judgment by the whole 
Court was given fo? the Plaintiff; foz tho' that may be pleaded in 
an Atton fo2 Debt fo2 Rent, yet it cannot be pleaded in Covenant 
koꝛ a ſum in groſs. 

Belides, the Agreement does not neceſſarily impoꝛt that the Leaſe 


ſhould be made by the Plaintiff ; it may be underſfood, that it was 


agreed that he ſhould pꝛocurea Leaſe fo2 the Defendant. 
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I an dion of Trelpaſs the Plaintiff declared fo2 the taking of 
bis Cattle, and detaining them till he was n to pay 2 l. 8 8. 


he Defendant juſtified, 'That). 8. lebied}Plaint in the County 
Court-in-aPlea.of Debt, of 39.8 1x d. againſt the now Plaintiff, 
& ſuperinde taliter proceſſum fuit, that he recovered the ſaid Debt, 
and. 8 s. and 4 d. fo2-Coſts. of Suit, prout per proceſſum inde in 
Cu? Com ptædlct remanen- plenius apparet & ſuper quo ad proſe- 
cutionem ipſius J. 8. quoddam præceptum extra Cur Com ptæ · 
ict. emanavit, per quod præceptum the Sheriff cammanded "the 
Defendant to levy the Money, &c. by vertue of which Pꝛecept he 
took __ Cattle, and detained them till the Plaintiff paid the Po⸗ 
ney, &c. 

"The Plaintiff demurted, and it was adjudged foꝛ the Pſainti 
e . Becauſe. when a Judgment is pleaded in an inferio 
Court, ecially-tn-a Court not ot Recam, er 
by let fo at large, and not to ſay taliter pr 0 
00 It is not thewy. that weder dre the dul 


"Thi, It doth not appear that the Gourt awarded the Pie. 
tis only ſaſp quoddam Præceptum & Cur emanavit per quod 

the the Sperl commanded, whereas the Suitaꝛs are the Judges; fo; 
it ſhould be per po ol præceptum per præfat᷑ Cu? directum fuit, &c. 


Vide Raſtall's Entries in re er and oak to Re tou), 
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Pttynne vrrſus Sloughter. 


X LIAS p out patet Termino Sancti Michaelis ule” prxterif E = 
*Rerulo DCCLXXIV. continetur ſic. London ſſ. Præceptum and Terte- 
fuir Vie Cum Robertus Prynne generoſus nuper in Cu? Domini'n.nts,che Pe- 


Citrdli ſecundi nuper Regis AngP, &c. ſcilicer Termino Sant Tri- nin ef 
nitatis Anno regni ſui decimo noho coram Orlando Bridgman . MiP p-ar andplead 
& Baronetto & ſociis ſuis tune Juſtie dicti nuper 7 be de Banco dat there ar: 


bic'ſcilicer apudWeſti per conſideraco® cjuſdem Cu? recuperaſſet tber coun? 


rerſus 'Williclf Wormell nuper de London 77 * alias dict 
d 


quod per probes: Scc. Scire fac tenentibus terratum & tenementotum id ana, 
305 fuer prædicti Willielmi in Octabis Sanctæ Trinitatis anno regni being in C. B. 
icti nuper Regis decimo nono ſuptadicto quo die Judicium præd' ought to name 
> | bn die al che Terte- 

nants. 


reddit fuit ve 


cui Scire fad poſſunt prout per breve illud eiſdem Vic præcept᷑ — ey 
ſuit & fupet hoc teſtat eſt in eadem Cur' Regis hic quod ſunt Tertenants. 


a 


modo hic ad hunc diem veñ ram prædictus Robertus per Atrori 
N ſuum 
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ſuum prædict quam Paris Sloughter per Hen? Clift Attorm ſuum & 
PlaintiF and ſuper hoc Vie prædict. Com Norf. videlicet, Thomas Seaman Ar- 
Tertenants mig modo mand quod ipſe vittute brevis ꝓrædicti ſibi directi per 
e Willielm Dicker & Johannem Scott probos, &c. Scite ſaè pretar 
Paris Sloughter tenenti undecim Meſſuagiorum cum pertim in Lin- 

Regis in Sm ſuo modo vel nuper in ſeparalibus poſſeſſionibus five 
occupation, Ezgkiclis Goddard, . Elizabethæ Tilſon Vid' Everardi 
Farthing, Johannis Wilſon, Roberti Edwards, Georgii Burnett, Johan- 

nis Willamſoo,, Willielmi Melton, Willielmi Cobb, Suſan) Weſtgate, 

and Janæ Kutry Vid? & unjus repoſitory (Anglice, à Warehouſe) 

modo vel 1 75 in poſſeſſione ſiye ccupatione Nicholai Rookes 

qu æ quidem ſepa? meſſuagia & repoſicorium fuer tenementa preg! 

Doth not Gy Willieimi Wormel in prædict Octab ſanctæ Trinitatis anno deeimo 
«bac Eftate nono ſuptadicto & poſtea quod eſſent hic ad hunc diem ſeilicet pix. 
in the Tene. dict tres Septimanas Sancti Michaelis ad oſtendend ſi quid, & e. quare 
ments. 2 & dampna 2 de tenementis illis fieri & præfatr᷑ Ro- 
berto Frynne regal non deperent juxta formam recuperationis pre. 
PESO por io e proveops fare eee 

Nulli ali Te. Alli, Fenentes nec 75 aliquis alius tenens aliquarum terrarum five 
nentes. rencorum quæ fuct prædicti Willielmi Wormell in prædictis Octab 
Hianctæ Trinitatis anna decime nono ſupradicto vel unquam poltca 

in baliva ſua quibus vel cui Scire ae poteſt 8 quo Lee Ro- 

bertus Prynne, pe? executionem. verſus . præſar Paris de debito & 
Er e eiſdem tenemencis cum pertind levand* ſibi adju 

NL 93 ee ee eee lated rw pi dit Vote! 

$pecial Im. Et ptædict Paris ſalvis fibi omnibus & omnimod exceptionibus 
parlance, & adyantag nk; ad prxdict breve quam ptædlictam narration 
pie Jens noe, e bis pſque in Octab Sancti Hillarii & 

abet, &c. idem dies dai eſt præfat Roberto. hic,, &c Poſteaque 

cilicet a die Palchz in quindecim dics de quo die loquela praict 


Loquela Re: antea Sage fins dic vixtute cujuſdam Actus Patliamenti Domini 


C 


JJ 
tertio die Fehruarii anno regni ſui 11 65 tevivificat᷑ continuat & 


journat' fuit | 
us Prynne quam prædict 


uteeriosſpec. Omnibus & omnimod' exceptionibus & advantag tam ad breite 
al 1mparlance. quam ad nartatiofd prædict ülterius pet licent inde. inter loquendi 


dat eſt præfat᷑ Roberto Prynge hic, modo hic ad hunc diem 

ſeil cet ad prædict. Craſtin Sanctæ Trinitatis yen tam ptædictu, 

| Robertus Prynne quam predict. Paris per Attormd ſuos prædictos 
Te plaintif & ſuper hoc idem Robertus Prynne ut prius pet Execution verſus 
on ptſat Paris de debito & dampais prædictis de tenementis ptæædicti 
Tertenants CUM pertin levand' ſibi p adjudicati, &c. Super quo prædict Paris 
plead in 2. bet Judie de prædicto brevi de Scire fac Vie prædict Cond Nor 
de Writ, dircck quia dic quod diu ante emantioñ ejuſdem breyis de Scite * 


hic uſque in Craſtino Sanctæ Trinitatis þ habet, &c. Idem dies 
&c. e 
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& tempore emanation inde quidam Georgius Under wood & Jeremi- 
as White ſeiſit fuer & adhuc ſeiſit᷑ exiſtunt de duobus Meſſuagiis cum 
pertim in paroch de Thames Ditton in Cond Surf ultra & pra? præ- 
dict. tem̃ta in prædicto retorſo ejuſdem brevis de Scire fac ſuperius 
ificat de quibus quidem duobus Meſſuagiis cum pertim prædict 
Willield Wormell ſeiſit ſuit in dominico ſuo ut de feodo in prædict. 
Octab Sanctæ Trinitatis anno decimo nono ſupradicto Er hoc 
eſt verificare unde ex quo prædicti Georgius & Johannes non ſum̃ Unde ex quo 


the Tenants 


ſue? nec in eodem brevi de Scire fac nominat᷑ nec in ptædicto retor - of choſe Lands 


Lands in ano- 
ther Couaty. 


no inde retornat᷑ tenentes prædictorum duorum Meſſuagiorum cum vere not ſum- 


pertit vel aliquot tenementorum quæ fue? prædicti Wilfelmi Wor- Jule f. 


mell prædicto tempore redditionis Judicii ptædicti idem Paris per Ju- brevi 


§69Dv nome een 3 Paris fi 

Er prædictus Robertus dic quod prædꝰ placitum Paris n 
rius in forma prædicta platitat᷑ ac materia in eodem content — 4 the Plea. 
ſufficied in lege exiſtunt ad prædict. breve de Scire fac præfat Vie 
Norf. direct caſſand? vel ad ipſum Robertum ab executione ſua ver- 
ſus Pfat᷑ Paris de debito & dampnis predict levand de rertis & tefitis 
pteedict. cum pertim unde idem Paris tenens ut Pfertur retotnat᷑ exi- 
ſtir: tepeliend? ſeu retardand quodque ipſe ad placit᷑ illud modo & 
ſotma prædict. placitat᷑ neoeſſe non habet neo per ſegem tertæ tenetur 
reſpondere & hoc parat. eſt verificare Unde - pro defeftu: ſuſſicieñ 
placiti pdicti Paris in har parte idem Robertus petit Judicium & 

od breve ſuum pdict' bon adjudicetur necnon execution ſuam ver- 
fon zfa? Paris de debito & dampnis prædict de terris & tenementis 
pick cum pettim unde dictus Paris tenens ut pfertur retornat. exiſtit 
levand” ſibi adjudicari, &c. 411 $5) nn $5533 een 
Et prædictus Paris ex quo ipſe ſufficiem materiam in lege in placito Joinder in 
ſuo pᷣdicto ad pdict breve de Scire fat pfar' Vie Norſ. direct caſſand Demurrer. 
& ad prædict Robertum ab executione ſua pdicta retardand” ſuperius 
allegavit quam ipſe parat᷑ eſt verificare quam quidem materiam pdi- 
ctus Robertus non dediè nec ad eam aliqualit' reſpondir ſed yerifi- 
cation illam admittere omnino recuſat Unde ut ptius pet Judiè de 
brevi ptædict, & quod idem breve caſſetur, &c. Er quia Juſtie hic 
ſe adviſari volunt de & ſupet præmiſſis priuſquam Judiè inde reddant 
dies dat eſt partibus pdict hie uſque a die Sancti Michaelis in tres 
8 de audiendo inde judicio ſuo eo quod juſtiè lie inde 

um, oh . t * > | | 377 i ? FH , 


[ 9 Mich. Anno i W. & M. in C. B. Vol. II 


it 5 Lie 21 Prynne verſus Sloughter, 


= IQ Scire facias upon a Judgment recovered in Trinity-Term, 


1 Anno 19 Car. 2. nuper Regis in this Court, againſt William Wor. 
Il. mell Eſq; in 200 l. Debt, to warn the Tertenants of the ſaid Wor- 
Wn - mell, if they could ſhem any thing why Execution ſhould not be, &c. 


[; which: was directed to the Sheriffs of London, who returned that 
1 ; there-were no- Tertenants in their Bailiwick, upon which a Teſta. 
3 tum Scire facias went to the Sheriff of Norfolk to warn the Ter. 
- tenants there, and the Sheriff-returnedthe ſaid — Tenant 
ok a Meſmuage, Sc. which the lald Wormell was ſeiled of at the 
time of the Judgment, and that there were no other Tertenants 
in baliva ſu. nt hace POE ITO REES BULLS IN 
-- Sloughrer appeared, and demanded: Judgment ok the TUrit of 
Scire facias; quia dicit quod diu ante emanationem ejuſdem brevis 
& tempore emanationis inde quidam Geo: Underhill & Jer. White 
were and ſtill are ſeiſed-of two Meſſuages, &c. in Thames Ditton 
in the County of Surrey, ultra & præter Tenementa prædict' in 
reterno ejuſdem brevis de Scire facias ſuperius ſpecificar'; of which 
the ſaid Wormell was leiſed, &c. Unde ex quo præd' Georgius & 
Jeremias non ſummon fuer nec in eodem brevi de Scire facias 
nominat᷑ nec in-predict' retorno inde rerornat* tenentes, &c. idem 
Sloughter petit Judicium de brevi illo & quod idem breve caſſ- 
Af n ieee * * 
Co this Plea the Plaintiff demurred, and Ser jeant Pemberton 
argued, That it was no Plea in Scire facias tu ſay that there were 
Tertenants in another County than where the Scire facias was 
dꝛougbt, tho it might be if the Tenants were in the ſame County, 
Eſpecially this Plea is not to be admitted ſince the Statute ok 16 
& 17 Car. 2. c. 5. luhich wag made to prevent delay of Execution 
upon Judgments, Statutes and Necognizances; and enats, That 
when anp Judgment, &c. ſhail be extended, the ſame chall not be 
delayed q avoided by occaſion, that any part ot the Lands and 
Tenements extendible, are oz ſhall be omitted out of ſuch Extent, 
ſaving the Remedy fo2 Contribution againſt ſuch Perſons as ſhall 
have any of the Lands extendible. TUhich Statute was at fir 
tempozary, and made perpetual by 22 & 13 Car. 2. cap. 2. 

The Court were of Opinion, that as to the Matter of the 
Plea, that it might be pleaded. And when one Tertenant is 
returned ſummoned upon a Scire facias, he map plead that there 

are other Tertenants, tho' in another County; and this will put 
the Plaintiff to take out a Scire facias againſt them. Vid. fo? 
that the Lady Greſham's Cale, Mo. 426. and Clarke and Hard- 
wick's Caſe, Mo. 524. Vid. Dy. 331. B. ſemble cont. Jn 1 
Seite fad fo2 a Tertenant in the nature of an Audita Querela, it was 


4 held, 


Vol H. Nich Anna 1 W. & ME. in a CB. 


held, That the Tertettant returned could not plead, there was 


another Tertenant nat warned. Vid. 1 Rol. Rep. 57. Holland and 


Lee, it ſeems to be made a Doubt. 
But the whole Court:held, That ſuch Matter might be PAY 
and the Statute of 22 & 3 Car. 2. daes not extend to this Ca 
foz that is when an Extent is exetuten, andthe Certenant bung 
an Audita querela, he ſhall not dzive the Plaintiff to extend ane, 
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425 — Ertent wall aum, and he Gall have Contribution againſt | 


; 5 "$0 
eſt. . 101 7 K. 100 * 15 11 


wr the Pleading. in this Caſe was altogether. ul and infuf- 
ficient ; fop it is pleaded in Abatement of the Clvit, mhteh it dught 


nat to be, but he ould Have demanded Judgment; 6 ipſe ad breve 


prad' in forma præcd rætorn reſpondere compelſi debeatg and ſo = 

the, Concluũan in Jeflerſon and rena Cale) 2 Savins 23. and 

n enen Cale in Mo: 524. iam, Sits 

And then he ſheweth; that the ſaid George and Jeremy: were not 
moned, nec in eudem brevi de Scire fac nominat nee in eodem 

fetorno geturnat, ſuhich is naughtz fox the Sheriff of Norfolk 

eee ann mum another Coun · 

. But then u mas nn on the part of the Defendant, that: the 

-oficthe; Seim fans wrong, to: it was tituled Alias prout 


patet Term. Sancti Michaelis ultimo præteri — rxterito, and then lets foꝛth 


a Scire facias to the @hetiffgof Lon returnable tres ſeptiman 
Trin. ultimo præterito; who returned, that there were no Tenants 
in Balliva ſua, & ſuper hoc Teſtazum eſt in Cur Regis hic, that 
there were ſeveral Tenants in the County of Norfolk; and upon 
— '@ Seirt facias mag atuarded tu the Sheriff of Norfolk, re⸗ 
nable tres Michael, &c.: So by this Recoꝛd it would leem, the 
— 70 and Return is an the ſame dan, whereas the Teſtatum Scire 
ought-to- be in Crmity Term befoze; and therefoze the Recozy 
ſhould hade- w_ tituled Alias prout patet Term. Sanctæ Trinitar. 
And this the Counſel fo? the Plaintiff pꝛayed might be amendey ; 


but the Court would nor pernut it ner agreedtoamend 

on bath Ges.) + Hat 

v3) 16 Faun et le 
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PLAT - -- The City of Oxfotd's Caſ e. 

WE» % BREED BY nen 3 
A —— of Oxford was choſen into an Office in the 
woꝛation, and refuſing to hold he incurred a Penalty at. 
| coding to the Uſage of this place, fo2 which an Adlon or Debt wag 
| Hanghts2 ;2 22003000005 3:3 2468 $057 FEE SENT «Uh 
v Mod. 163. And it was moved fo? the Defendant, That he might be allowed 
the Pꝛivilege of the Ciniverſity; and a Charter was ſhewn, where. 
: byit was granted to tde Univerlity that their Members, Servajts, 
iq Sc; belonging to the Eniverſity; would be ſued in the Court befvze 
| the Uice-Chancelloz,”and noteiſewhere. and a Cettificate was pd. 
= duced from: the Chancello2 of Oxford, divefted to the Chief Juſtite 
b 8e Sociis ſuis-Jaſticiariis de Banco that the Party wils: matrictia 
9 ted and regiſtred in the Univerſity, and a Servant to Dofto? Itiſt. 
5 | - -And;after hearing Counſel, and it appraring to the Court, That 
> he was regittred in the Untverſity but two days befd2e'he- wag 
if choſen into the-Dffice,: and was a Painter that han dwelt long in 
the Town, and been fo2 mang vears of the Coxpoxation, und no 
Servant attendant to Dy, lriſh, but had his Dwelling-houſe, a 
kept Shop in the Town; and that he pzacared hiniſelf to de admit⸗ 
ted in the-Univerſity as an Artifieer to pinderthe Remedy the Tobi 
had againſt him fo2 holvinghis-Oifice,!/- (it fe tt 


N "I 

; i | , 4 - * 1 k 

[/ The Puivſlege was denied-by the whole Cut. 
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N an Aion of: Debt to: 281: 28. und 4 d. the Plaintiff detlared, 
1 Chat whereas the Dekendant by a certain Bill aligatory, cog- | 
noviſſet ſe debere & indebita fore to the Plaintiff, ſummam viginti ; 
ge octo librarum duorum ſolid? & quatuor dehat ſolvere querenti, | 
&e. ad vel ſuper viceſimum nonum diem Septembris quiforet anno 
Dom. 1685. pro vera ſolutione quatuordetini'libra? units ſolidi & 
quatuor denar̃᷑ ipſe the Defendant obligaſſet ſe fitmiter per eandem 
billam, and in facto dicit quod the aid Moyle non ſolvit querenti 
the ſaid 141. 18. and 4 d. upon the ſaid 29th of September, per, 
quod actio accrevit. Bb 

To this the Defendant demurred, and it was adjudged fo the 
Plaintiff ; fo: tho' it is not dzawn p2operly as a Penal Bill foz the 
payment of the 14 1. &c. pet there is enough to ground an Ackion 
of Debt fo? the 281. 2s. and 4d. and the Day of payment ſeems 
to refer to the 281. 2s. and 4d, Vid. 1 Cro. 751. 
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Note, Tis the common. courſe to declare in Communi Banco 
per ſcriptum indentat, without ſaying, ſigillo ſigillat'; but tis 
otherwile in B.R. ns, 

5 Buckler verſus Millerd. 


T ve Plgintiff Buckler and two others,Executozs of Peter Beck- 


et, brought Debt upon a Bond of 200 l. which the Defen: 
dant (together with one Katherine Becket) had entred into to the 


Teſtatoꝛ. | 


(viz.) That if the above-bound Katherine Becket, and James Mil: 
lerd, ſhauld yearly, during the Life of the ſald Peter Becket and 
the minozity of Mary Becket, pay unto the ſaid Peter Becker, oꝛ his 
AWgns, the ſum of Twelve pounds by equal papments, upon the 
15th day of Auguſt and the 15th day of February, that then the 
Bond ſhould be void. 0 K. | 

The Defendant pleaded Adio non, fo2 that upon the 15th of 
February, when the Bond was alledged to be made, and befoze 
the ſealing thereof, the ſaid Peter Becket Geing Gzandfather to 
Mary Becket in the Condition mentioned) who was then within 
Age, did deliver to the Oefendant and the law Katherine Becket 
2001. to the uſe of the ſa Mary, to be paid to her when ſhe 
ſhould be One and twenty years of Age. And it was then 
Agreed, that the Defendant and the ſaid Katherine Becker ſhould 
B:ve a Bond in 2301. penalty to the ſaid Peter Becket: And it was 
alſo then agreed, that the Condition ſhouid be £02 the payment 
of 121, yearly fo2 the Jutereſt thereof to the ſaid Peter and his 
2Mgus during the minozity of the ſaid Mary, If the ſaid Peter 
hound £ long live, at the two days mentioned in the ſald Con- 


"The. Defendant demanded Oyer of the Condition, which was, 


ditian, by equal po2tions ; and if it chould happen that the ſaid Peter 


ſhouid die befoze the ſatd Mary ſhould be one and twenty, that then 


the ſaid 121. Intereſl ſhould remain in the hands of the Defeu- 


dant and the ſaid Katherine, fs2 the uſe of the (atd Mary, to he 


paid to her when ſe ſhould come to 21 years of Age, and then 


to be paid to the ſaid Mary. And the Defendant further Caith, 
that after the Bond aud Condition were ſa agreed, ane Yeomans 
by miſtake wꝛote the .Dbl:gation as is in the Bond, upan which 


the Aition is brought; and the ſaid Defendant and Katherine nat 


knowing the Yiſtake, ſealed the Laid Bond prout; and that the 


{aid Peter Becket afterwards died, aud that only the fieſt day of 
payment incurred between the date of the lald Bond and the death 
of Peter Becket, (viz.) the 15th day of Auguſt, anno tertio Jacobi 
Regis. And the Dekendant on the ſaid 15th day, fix pounds 
(being all that was then due to the ſaid Peter Becket) at S. obtulit 

Þ 2 ſolvere 
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ſolvere, and was ever after ready to pay it to him; and akter ſcili 

cet, the firſt day of December, anno textio/ftpradidto,s did pay to 

the aid Peter Becket the lad Sir pounds which he did actept, uh 
Judicium, &c. 

— e Plaintiff replied proteſtando, That there was no luch = 

ment, and that the ſald Mary Becket was till living and under 

and that Six pounds became due upon the 15th of February, 

anno quarto- nuper Regis Jacobi, atcowding to the ſaſd Cond tion, 


which the- Detcnvant- had wor paid, vr hoc paratus eſt verificire | 


&Cc. Ga x 434 [: $4 ; 
To this the Defendant demurted, and it was inſifed on fo2 the 


Defendatit/that this Agreement might be pleaded, and averred to 


ſhew the meaning of the Parties; and to have the Condition talen 
iteoꝛdinglp! As the Cale ol Neviſon!and Whitley,” in 3 Cro. and 
in Jones g Rep: $96. whete the Condition of the Bond was fox vay. 
ment at! Inter eſt uk Sir months,-as much as the Statute allows 
tos a tar, and it was ſhewn to be made lo by the Miſtake of the 
Srrivener, and that the Agreement of the Parties was kon na 
moze thaky ſtiſt Jnteret; and? this was held a good Averment to 
labs the Bond from dein z vold by the Statuteof:Qtury. And 4 
Cale between Lewknor and Mountague was cited, where the Con 
dition ot a Bond was, Jf William Mountague ſhall do, &. whereas 
there was William Mountague the Father and William Mountague 
the Son, and by the Averment ok the meaning ok the Parties THE 
= expdutided of the Bonn 
Butithe whole Court were here 'of Opinion, That — 
in the Cale at Bar was not to be admitted; to? it wautd carry the 
Condition to another ſenſe than the woꝛds impoꝛ t. 
Ag to the Cale upon the Statute of Uſury, there nm depe , ds 
upon the Agreement; and the Party may ſſhew any to maße appeac 


there was no coxfupt Agreement. Vid. ante, hoc fermino the Cafe 
of Buſh and Buckingham. And as to Lewknor's Tate, the Aver⸗ 


ment was but to aſcertain which William Mountague was meant, 
and ſtands well with the wozds of the Condition. But whether, 
as the Condition is penned, fo2 the payment to be during the 


Life of Peter Becket and the Minonuty of Mary, that the payment. 


ſhould determine upon the death of Peter, the Court did not ne: 
liver their Opinion: Accoꝛding to the Opinon in Brudenell's Cale 
in 5 Co. 9. it would leem that it ſhould. But the Cale of Croſs 


and Tooker in Latch. 162. ſeems ſtrong to the contrary. Vid. 


that Cate in Popham 201. and in 1 Anderſon 151. abſque impe- 


titione vaſti during their Lives, heid, 1 8 the Puvilege gal con- 


tinue 27 Aber nn. 
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Sut the whole Court held the pleading of the Tender inſuſũcient, 
becaule it is not laid that Peter Becket tetuſed; otherwiſe if a place 
of papment had heen in the tfonditton,” and it had blen ſhewn in 
pleabing, that the Party which was to receive the Honey, was not 
there. Cro. 888. Plea, of Tender without letting koꝛth a retu⸗ 
ſal, not good, Lea and Exelly's Caſe £ And the acceptance after the 
day ſigntfics nothing, and upon that point the Court were of Opt- 
mon fo2 the Plaintiff, but Judgment was not given, becauſe the 
Parties ſhewed an inclination to compoſe the bulineſs, 


Napp . Watkins: 
> hw Ation of Debt upon a Bond of 20 1. 


— 


The Oelendant den anded Oyer at the! Condition whirh. 
was; Tyat the? Dbligoz ſhould not himfeik bing any Evidence at 


the Aluzes to p2ove the two Cows nom in question between/one 
Qwen Maſon the younger, and the ſaid Watkins, to be the Cow 


ol othe faid Watkins oz of Robert Gillo; and that theiſaid Gillo ſhall 


let in 4/ Bill ol: igno ramus, that then the Bond:ſhould be void. 
The Detendant pleaded quod ipſe de deb prædici! virtute Scripti 
Obligat prædict onerarimon debet, betauſe that one of the ſatdi 
Cos was the Com ot the ſatd Watkins, and the other ot the ſaid 
Gillo; and that betoze the Bond, Owen Maſon jun in the ſain 
Condition mentioned. being the Þlatntiff's Son, ſtole the ſuid two 
Cos, and was impuſoned thereupon; and the Defendant Watkins 
was: bound by: Recognizance to pꝛolecute him at the Aſſtzes fo2 
the laid Felouy; and there the (aid Maſon jun. was inditted and 
convifted, -and the Dekendant did give Evidence that one ot the 
Cows was: his, | prout bene licuit, and that the Dekendant did 
not give any Evidence by hi mſelf, oꝛ any one elſe, to pꝛobe the two 
Cos to be the Cows of the Ocfendant, oꝛ the Cows of the:fain 
Gillo, & hoe paratus eſt verificare, &c. unde petit judicium, &c. + ;- 
To this the Plaintiff demurred, and upon the firſt opening, Judg- 

ment was given -fo2 the Defendant ; Foz the Condition is againſt 

Law viz; to ſhift off evidence of Felony, and that makes the Bond 
void, vide jones s Caſe, 1 Leon. 203. ' and the Court recommend. 
ed; it to Serjeant Pawlet who was a Judge in Wales where the 
Plaintiff lived, to ſee to have him pꝛoſecuted foꝛ taking ſuch a Bond. 
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"Tripper cer Eyre. 


Debt vpon a aN JOHANNES Eyre nuper de Sheffeild Manor in 


Oyer of the 


com Eborum Cem af dict Johannes Eyre de Shef. 
feild Manor in Cm Eborum Gen ſummonitus fuit ad reſpondend 
Burrowes Trippet Sem de placito qd? reddat ei trecentas libras qua 
ei debet e injuſte detinet, 8c. Et unde idem Burrowes per Rich. 
Mil ward Attorm ſuum dic qd'cum prædict Johannes nono die Mar- 
tit Anno Regni Domini Regis nunc tertio apud London in Paroch' 
beatæ Mariz de Arcubus in Warda de Cheap per quoddd Scriptum 
ſuum obligatorĩium conceſſit ſe. teneri eidem Burrowes in prædic 
tretentis libris ſolvend eidem Burrowes cum inde requiſit fuiſſet 
2 tamen Johannes licet ſæpius requiſit prædict' trecentas li · 
eidem Burrowes nondum reddidit ſet ilf ei hucuſqʒ reddere 
contradixit gt adhuc contradic unde dic ꝗd' deteriorat᷑ eſt & damp- 
num habet ad valentiam centum librarum Et inde pdue vectam. &c. 
Et pfert᷑ hic in Cu? ſcriptum prædict quod debitum predict in 
forma prædict teſtatur cujus dar eſt die & anno ſupradictis, cc. 
Et prædict Johannes per ohannem Gatacre Attorm ſuum ven & 
defend* vim & injut᷑ quando, 8c. Et pet audie ſcripti pradicti 
& ei legitur Pet criam audit conditionis ejuſdem Scripti & ei legitut 
ia hec Verba fl. The Condition of this Obligation is ſuch, 
That if the above-bounden John Eyre, his Heirs, Executors any 
MKmrttiiffratoas, fox $$ and their parts and -behalfs, do in all 
things well and druly ffand to, obep, abude, perfozm, fulfil and 
 keop the Award, Over, Arbitrament, final End, and Determinati⸗ 
on of Francis Bartow ot Sheffeild in the ſald County Gent. and 
Robert Soresby of Sheffeild afozeſaid Gent. Arbitratozs indiffe⸗ 
- rently named, elefed and choſen, as well on the part and behalf 
of the above bounden John Eyre, as of the above-named.Burrowes 
Trippet to Arbitrate, Award, Ozder, Judge and Determine of 
and concerning all and all manner of Acton and Aﬀtons, Cauſe 

| and Cauſes of Actions, Suits, B'lls, Bonds, Specialties, 
Migments, Executions, Extents, Quarreis, Controverſies, Crei⸗ 
"377 * BY: - palles, 
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paſſes, Damages and Demands whatſoever, at any time oꝛ times 

heretofore had, made, moved, bzought, commenced, ſued, pꝛolecu⸗ 

ted, done, ſuffered, committed oz depending by oz between the laid 

Parties, oz either of them; ſo as the ſaid Award be made and 

put in CUriting, 02 by won of Mouth, on oz befoze the-ninth 

day of April now next endung; but if the ſaid Arbitratozs do 

not make ſuch their Award of and concerning the Pꝛemiſſes, by 

the time afozeſaid; that then if the ſaid John Eyre his Heirs, Ex⸗ 

etutozs and Adminiſtratozs, foz*his/and their parts aud behalfs, 

do in all things well and traly tand to, obey, abide, perfozm, ful- 

and keep the award, Oꝛder, Arbitrament, Umpirage, Final 

End and determination ok ſuch Umpire as the ſaid Francis Bar- 

low and Robert Soresby ſhall nominate between the ſaid/]Patties 

of and —1— the Pꝛemiſſeg, ſo as the ſald Umpire do make 

his Award o: Umpirage ok and concerning thePzemiſſes by tt 

ting) 07 wow of Mouth, on o2 before the üxteenth day of April 

then this Obligatton'to be void, oz eite to remain in full 

ce; frength and vertue. Quibus lectis 8& audit idem Johannes 

Fire diè qd' predict Burrowes Trippett actiom ſuam predict inde 

venus eum v irtute ſcripti obſigatorii præd' hic im (Cu? plat habere 

wn Gebet quis die qd” pred" Franc. Barlow & Rob: Soresby im con- Deiendant 

dxione pred! fuperins miencond? poſt: confeftionem ſeript᷑ obligat dhe Arb. 

pred?! hie in CuF plat & infra tempus pd' in tonditione præd' in ea tors made no 
nmitae nullum fecer Arbitrium Ordinem Arbitramentum finap Ard. 
vel determinatiom̃ in Scriptis vel per verbum oris de & ſuper 

præmiſſis in Conditione predict ſuperius' mentionat᷑ ink pfat Bur- 

rowes Trippet & predict Johannem Eyre Et prædict᷑ Johannes Eyre 

ultenius diè quod præd' Franciſcus Barlowe & Robertus Soresby 

poſt: confection ſcripti obligatorii præd' hie Cu? prdlat᷑ & infra 

tempus Conditivi — — in ea parte limitat᷑ ſeilicet derimo die But theynam- 

Aprilis anno tertio ſupradieto apud London predict in paroch. & h me; 

Warda prædiet᷑ nominaver̃ quendam Franc: Jeſſopp Ar fore Um- award in © 

pirato inter prædict Burrowes Trippet & præfat᷑ Johannem Eyre Writing; oc 

de 8c ſuper: Præmiſſis predict quodque prædict᷑ Franc. Jeſſopp lic om - 

ui præfertur Umpirator nominat᷑ infra tempus ei Condition/predict The Plaintiff 

—— limita? nultum fee Arbitrid ſive Umpiragid aut derer- te Tae 

mination de & concerned præmiſſ. prad* per ſcriptum vel verbum true ic is that 

orig Et hoc parat eſt verificare Unde pet juditĩum fi prædict Bur- the Atbitta. 

rowes Trippet aetionem ſuà predict inde verſus eum virtute ſcripti hy cm "ry 

— — haberè debeat, c. | Jy 2190 2 —Thoſlen Um- 

R prædſet Burrowes die quod ipſe per aliqua præallegat ab Rid: Put 

aetiohe ſua pred verſus pfat᷑ Johannem' habend? præcludi non debet 


; 
1 


Award; but 
* $ * | they ſay, that 
quis de quod bene 8 verum eſt quod prædicti Franciſcus & Rober-afrerwards 
tus it cdaditione prædict᷑ ſuperius lominat᷑ poſt confectionem tors chore one 
ſeripei 'odligatotit pred 8e infra tempus predict Ini conditione J. N che 


prediee in ea parte limitat᷑ nullum fecer᷑ arbitrium ordinem arbi- — 


tramentum 


F 
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tramentum final, finem vel. determinatiqnem in Jeriptio Parverbum 

oris de & ſuper premiſſis in conditigne Prædicta ſupe riu menti: 

onat in? præfat᷑ Burrowes 8 prædict Jahannem Eyre ac ꝗd præd 

Franciſè Barlowe & Robertus Soresbyſ ante de N HO Wt pon 
ſe de 


— — 


Aprilis in Conditione prædict mentionat ſeilie 


Umpiratorem inte 


- 


Burrowes ulterius 


eorum alteri invicem ſigillarent general Relaxationes præd. tamen 
Johannes Eyre licet ſæpius teqis præd. ſeptuaginꝰ Hibras eiderm Bur 

rowes uon ſolvit joxta ſormam & effectum Umpiragi pred. E hoc 

para? eſt veriſicare unde per̃ judieium & debitum & dampna ſua 

' ſibi adjudicari, &... ĩ J Foinbee ginger; 
The Deſen. Et præd. Johannes di prædiſt. placitum pad. Burrowes 
dants ſpecial ſuperius replicando placitat ac materia in eodem eantent᷑ minus 
ſuſſiciem in lege exiſtunt ad prædict Burrowes Aftianeny.fuam 
prædict verſus eundem Johannem habend manutenend quodque 

ipſe ad placitum il modo & forma pred: placitat᷑ neceſſe non habet 

nec; per legem terræ tenetur reſpondete & hoe parat eſt veriſcare 

unde pro defectu ſufficie Replication predia' Burrowes in hac 

parte idem Johannes pet᷑ judicium Et quod præd' Burrowes ab 
Cauſes of De- actione ſua præd verſus eum habend præcludatur, & c. Et pro cauſis 
mur:c. morationis in lege ipſius Johannis in hac parte idem Johannes juxta 
| formam Statuti in hujuſmodi Caſa nuper edit & provis oſtend 
-& Cut hie demonſtrat has cauſas £ n videlicet quod non 
cConſtat per Replica om il? quod idem Johannes babuit notitiam 
quod arbitrator pra nominaver̃ præd Cornelium Clarke fore 
Umpiratar̃ intet partes præd' vel quod prædictus Cornelius habuit 
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aliquam authorĩtat᷑ ad faciend' aliquod Umpirag vel fore Umpirator in- 
ter eaſdem partes de præmiſſis præc, &c. | 9 

Et prædictus Burrowes-ex quo ipſe ſufficicid materiam in lege ad ac- 
tionem ſuam præd. manutenend, ſuperius replicando allegavit quam 
ple parat'elt verifieare. Quam quidem materiam prædict Johannes 


non dedicit nec ad eam aliqualit. refpond. ſer verification. ilP admit- 


tere omnino tecuſat. idem Burrow es pet᷑ Judid & debitum ſuum pred? 
una cum dampnis ſuis oecaſione detentionis debiti illius Gbi adjudicari, 
&c. Et quia Juſtiò hic ſe adviſare volunt de & ſuper præmiſſis prædictis 
priuſq vam Judic inde reddant dies dat eſt partibus præct hicuſque a 


die Sancti Michaelis in tres Septiman de audiendo inde Jadiè ſuo eo 


quod Juſtiè hie inde nondum, & e. 


u 33-4 


n Trippet venus Eyre. 


W ee Trin 4 Jac. Secundi Roar. 


N- Debt upon an Obligation of 300 l. Penalt. 
The Dekendant demanded Oyer of the Condition, which was 
thus, vz. I the above bounden John Eyre, his Heirs, Executo2s 
and Admintttratoꝛs, koꝛ his and their parts and behoofs, do in all 
things well and truly land to and keep the Award of Francis Bar- 
low, and Robert Soresby, &c. Arbitratoꝛs indifferently named and 
elected, as well on the part and behalf of the above-bounden John 
Eyre, as of the above-named' Burrows Tripett, to Arbitrate and 
Award ok and concerning all Actions and Demands whatſoever at 
any time heretofoze had, made, 02 depending between the laid Par⸗ 
ties oꝛ either of them, fo as the faiy Award be made and put in 
TUriting, oz by Wow of Mouth, on o2 befoze the 9th day of A- 
ptil nert enſuing; but ik the ſatd Arbitratoꝛs do not make ſuch their 
Award by the time afozeſaid, that then if the fatd John Eyre, hig 
Heirs, &e. do ſtand to and keep the Award and Umpirage of 
ſich Uuprre , as the ſafd Francis Barlow and Robert Soresby 


| Half nominate. between the ſaiv Parties of and concerning the 


Pꝛemiſſes, lo as the ſaid Umpire do make his Award o2 Umpi⸗ 
tage of and concerning the Pꝛemiſſes by Writing oꝛ (Tloꝛd of 
Mouth, on o2 befoze the 16th day of April afozelaid, then this O⸗ 
bligation to be void. F | - 
The Detendant pleaded Actio non quia dicie, that the ſaid Fran- 
eis Barlow und Robert Soresby made no Award within the time 
ufoꝛeſaid; and the lald Defendant ulterias dicit, that the kad 
Francis Bat low and Robert Soresby the 1oth day of April in the 
Pear afozefaid, at London, in the Pariſh and Ward afozeſaiy, did 
name one Francis Jeflap Eſq, to be Umpire between the afo2efary 
Burrows Trippet, and the —— John Eyre, and the ſaid 1 

| ö eltup 
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Jeſſup ſic ut præfertur Umpirator nominatus, did wit hin the time 
to him limited make no Award o2 Umpirage of and concerning 
| the Premiſſes, & hoc paratus eſt verificare unde petit Judicium, 


Che Plaintiff replies, Quod bene & verum eſt, that the ſaid ar- 
bitrato2s. made no Award, and that befoze the x6th day of April 
akoꝛeſaid, Scilicer, at the Day and Place in the Plea of the Defen- 
dant mentioned, they did name the (aid ! rancis Jeſſup to be Um- 
pire between the ſaid Parties; but he further ſaith, That the ſaid 
Francis Jeſſup adranc & ibidem fore Umpiratorem penitus recuſavit: 
& ſuperinde, the ſaid Arbitratozs poſtea adrunc & ibidem nomina- 
verunt quendam Cornelium Clarke 'Armig* to. be Umpire between 
the ſaid Parties; and further ſaith, That the ſaid Cornelius Clarke 
poſtea & ante prædictꝰ decimum ſextum diem Aprilis, ſcilicet, apud 
London, &c. ſuſcepto ſuper ſe onete Umpiragii prædict' ore tenus 
arbitravit & ordinavit quod prædict' Johannes Eyre ſolveret prædict. 
Burrows Trippett ſeptuaginta libtas, & And that after payment 
the Parties ſhould give mutual Releaſes, and ſaith that the De- 
fendant did not pay the ſaid 70 l. accowing to the ſaid Award, & 
hoc paratus eſt verificare, &c. - 


* 


To this Replication the Defendant demurred. This Caſe was 
the laſt Term argued at the Bar, and the Court took time till 
this Term to give their Opinions. | aur! 

The ſole Queſtion was, TUhether the award made by Clarke 
was good, in regard the Arbitratozs had bekoze named Jeſſup to 
be Umpire? and tho' he refuſed, it was inſiſted on fo2 the Deken⸗ 
dant, that the Arbitratozs were concluded to name another, and lo 

Cornelius Clarke had no authozity as Umpire. TROL 1 
Powell, Rokeby and Ventris were of Opinton fo2 the Plaintiff. 

Pollexfen, Chief Juſtice, fo2 the Dekendant. 1 

The Reaſons the thꝛee Juſtices went upon were, that the No: 
mination of Jeſſup to be Umpire did not make him Umpire, and 
that his Refuſal immediately upon his Momination made it amount 
to no moze than a bare pzopoſal to him, and ſo to ſtand fo2 no- 
thing, and then it did not conclude the Arbitratozs, but that they 
might name another: The penning of the Condition of the Bond 
is to be obſerved, the Moꝛds being, To ſtand to the Award of ſuch 
Umpire as the Arbitratozs ſhould nominate, and not of ſuch Perſon 
as they ſhould name to be Umpire. So that there is in the Con- 
dition a Deſcription oꝛ Qualification of the Perſon to whoſe Award 
the Parties ſhould ſubmit, viz. to ſuch an one as ſhould be Um: 
ptre, and Umpire by the Nomination of the Arbitratozs. Now 
Jeſſup, though nominated, pet was not Umpire, fo: his refuſal 
hindzed that, and therefoze doth not come within the Qualificats- 
on; the Pleading is always ſuſcepro ſuper ſe onere Arbitrii, 

* 1 4 | * ſo 
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ſo that tis the acceptance that makes him Uinpire oꝛ Arbitratoz, 
"But it is objecked, That the Arbitratozs here have executed their 
Authozity, and tis done as fully as can be on their parts, and there⸗ 


foze they have no Power to name any other; the Condition empow⸗ 


ered them to name one, but not to name a ſecond. i= 
Anſw. 'Tis true, when an Authozity is once fully executed, the 


Power is determined; but here, admitting it to be an Authozity, 


(which Ventris laid it was not pꝛoperly to be called ſo, there be- 
ing no expꝛeſs Authozity giben to the Arbitratozs, but 'tis ra⸗ 
ther a Delcriptlon oꝛ Qualification of the Perſon which is to make 
the Award ur ſupra) yet there is no compleat execution. Ik a 
Letter of Attozney be to deliver Seiſin, and the Attozney deliver 


Scilin within the view, which is no good Execution of his Autho- 


rity z yet ſure that does not hinder him from delivering Seiſin 
upon the Land: An habere fac poſſeſſ. was executed by the She⸗ 
riff- in delivering a Houſe, and after it was over, it was diſco- 
vered that a Perſon was hid in a Boom of the Houſe, where- 
upon he was turned out, and the Sheriff delivered Execution 
again, which was reſolved to be well in Palmer's Rep. 289. Sub⸗ 


millions to Awards have been favourably conſtrued, becauſe they 


tend to the end of Controverſies; it was ſurely the Parties mean- 
ing, if the Arbitratozs named a Pan that rejeited the Umpirage, 
that this ſhould not conclude them from naming another: This 
nomination can be taken to be no moze than a]Nopoſal of the thing 
to Jeſſup, who muſt be talen to be/p2eſent at the firſt nomination 
fo? the pleading is, qnod adtunc & ibid? penitus recuſavit. 

But the great Objeckion relied upon at the Bar, and by the 
Chief Juſtice was, that Jeſſup, tho' he did refuſe, might have 


ſtill p2oceeded / with the Umpirage ; and then if Clarke were va. 


well nominated, there ſhould be a concurrent Authozitp in ſeve- 
ral Perſons to make an Award, which the Law will not ſuffer, as 
the Cale of Bernard and King, Rol. Abr- 262. and Sti. 306. where 
the Submiſſion was to the Award of A. and B. ſo that they made 
the Award within ſuch a time; and if they made no Award, then 
to the Award 022Umpirage of C. ſo as he made his Award within 
the (ame time; and the Pleading was, that the Arbitrato2s dene- 

aſſent facere Arbittium within the time, & ſuperinde C. made an 

ward within the time, and it was adjudged that the Award was 
void, becauſe: the Arbitrato2s, notwithſtanding the denial, might 
have made an Award, and the Umpire could have no power till 
their power was determined. And the Caſe of Barber and Giles, 
1 Ro. Abr. 261. 18 to the ſame purpoſe, © © | 
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To which it was anſwered, That if it be admitted that Jeſſup, 
after- his refuſal, might have taken upon him the Umpirage in 
caſe the Arbitrators had named no other Umpire, yet tis clear 
Jeſſup could not have accepted the Umpirage after another was 
named; fo2 the Arbitratozs naming another upon his refuſal, had 
quite taken away their firſt nomination; and in caſe Jeſſup had 
accepted befoze they had p2oceeded to name another, then the Arbt- 
tratozs had been pꝛevented naming of any other ; is here could be na 
concurrent Power at all. Vide the Cale of Frall and Brierly, 2 Ro. 
Abr. 261. where the Submiſſion was to two Arbitratozs, and if 
they did not agree within a certain time, then to the Umpirage 
of ſuch an one as they ſhould chooſe, ſo that the Umpire made 


his Award within the ſame time: And it was fſhewn that the 9r- 


bitratozss made no Award, and they choſe an Umpire who made 
an Award within the time; and that was held good, becauſe they 
had determined their Power by chooſing an Umpires and ſo it dit: 
fered from the Caſe of Ber and King, where the Umpire was 
named in the SubmiMWon ; and the Cale of Copping and Horner, 2 
Saunders 129. where the Submiſſion was to Arbitratozs, and if they 
made no Award, and could not agree in ſuch a time, then to the 
Arbitrament of J. S, ſo that he made an Award within the lame 


In an Action bought upon the Award made by the Umpire, it 
was ſet fozth, That the Arbitratoꝛs made no Award, nec facere po- 
tuerunt aliquod Arbitrium inter Partes, and that the Ampire made 
an Award within the time; upon a Demurrer to the Declaration, 
Judgment was given fo2 the Defendant ; fo2 the Averment quod 
non potuerunt facere Arbitrium Was idle, fo? it appeared they might 
have made an Award within the time: But as tis repozted by 
Saunders, if the Plaintiff had ſet fo2th that they had declared they 
would make no Award, then all the Court held, (except Twiſden 
Juffice) that the Award of the Umpire had been good. 

And this Ventris ſaid did ſomewhat ſhake the Authozity of Ber- 
nard and King's Cale, nn rn gt mage e of 
But Pollexfen, Chief Juſtice, ſaid he had talen a Report of: the 
Cale of Copping and Horner, and pꝛoduced his Repozt, where there 
was no mention of that laſt Opinion repoꝛted by Saunders. | 

And the Chief Juſtice ſaid, No Caſe could be put that where a 
Man that was veſted with a bare Authoꝛity, his dental 92 refuſal 
to execute it could concluve him, but that notwithſtanding he 
might execute his Authozity; but if he makes a void oꝛ inſtiflici- 
ent Execution, he may do jt over again. There is no Reaſon, he 
ſaid, to take theTUows adtunc & ibidem penitus recuſavir, that he 
was p2eſent, and that the Nomination was but a Communication 
02? Propoſal, fo; if he had Notice of it many days after, and _— 
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the plea ding might be the ſame, and the Traverſe. could be taken to 
the adcunc & ibidem. There a Man is to be veſted with an Inte⸗ 
reſt, his Acceptance is neceſſary ; but it ſignifies nothing when but 
a bare Authozity. In the Caſes of Awards the Pleading is, nul- 
lum fecerunt arbitrium, and tis never pleaded that they were not 
Arbitratozs, oz that they refuſed to be Arbitratozs ; fo2 the Sub- 
miſon makes them ſo, the Pleading ſuſcepto ſuper ſe onere arbirrii 
is but meer Foꝛm. Leſſee fo; Pears aligns upon Condition to 
obtain the aſſent of the Leſſoz; the Lefſo2 at firſt denies, he may 
after conſent, and tis a good perfg2mance of the Condition, 14 
H. 7.17. This is moperly an Authozity in the Arbitratozs; tis 
—— in Vinyor's Cale in 8 Co. and is revocable as other autha · 
ies, i prin neon lite: 2k 

Thele were the chief Reaſons upon which the Chief Juſtice re- 


But Judgment was given for the Plaintiff by the Opinion of 


the other thzee Juſtices. - | 
tr Anonymus. . 


PP a Writ. of Dower the Tenant was eſſoined, and the El⸗ 
ſoin adjourned in Craſtino Purificat, at which Day the De- 
mandant did not appear with the Writ, and demand the Tenant, 
but would have a Gzand Cape made out, W nl 
This being ſhewn to the Court, they ſaid the Demandant muſt 
be Monſuit, fo his not being ready in Court at the Day of Ad- 
journment of the Eſſoin to demand the Tenant, and the Tenant 


was therefoze1n no default. 


Dowle verſus Cale. 


Midd. fl. O H ANNES CALE: nuper de London Plumber, Covenant by 
J Executor Teſti Richardi Cale nuper dict. Richard ., Ager“ 

Cale of the Pariſh of St. Budgets alias Bides, London, Sack an Exc- 

Plumber, ſum. ſuit ad reſpondend' Thomæ Dowſe gen aſſign” © 


Thomæ Dowſe patri ſuo aſſign Arthuro Stanhope Armig Edwardo 
Roſſeter Mit Johanni Wolſtenbolme Armig & Thomæ Briſtowe 


gem aſſigd johannis Comitis de Clare de placito quod teneat ei 


convention inter ipſum Johann Comitem de Clare & præfat. Ric 
Cale in vita ſua fact ſecundum vim formam & eſſectum quarun- 
dam Indentur* inter eos confetarum, &c. Et unde idem Thomas 


Douſe per Rober? Waring Attorn. ſuum die quod cum prædict. Leifor cee 


Johannes Comes de Clare nono die Decembris Anno Domini mille- 


ſimo ſexcenteſimo quadragefimo ſeptimo ſeiſit. fuiſſet de & in tribus 
Meſſuagiis cum pertim in Parochia Sancti Clementis r i 
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Com Midd* præd' in dominico ſuo ut de feodo, ipſoque Johanne 
Comite de Clare fic inde ſeiſit᷑ exiſten', idem Johannes Comes de 
Clare poſtea ſcilicer eodem nono die Decembris Anno Domini mille. 
ſimo - ſexcenteſimo quadtageſimo ſeprimo ſupradicto apud paroch 
Sancti Clement? Dacorum præd in Com̃i præd. per quandam ſnden- 
And demiſed kütt inter ip Johannem Comit de Clare per nomen Ptæhonorabip 


by ladenture Johannis Comit de Clare ex una parte Et præfat. Richid Cale in vita 


ſua per nomen Richatdi Cale de paroch' Sanctæ Bridgettæ alias Bꝛideg 
London Plumber ex altera parte adtunc & ibidem fact cujus 
altetam partem ſigillo ipſ. Niehardi in vita ſua ſigillat idem Thomas 
Dowſe modo quer̃ hie in Cu? profert cujus dat eſt eiſdem die & 
anno dimiſiſſet prafar. Richardo 'refita predict” cum pertin per no- 
mina tot᷑ illorum trium Meſſuagiorum ſive tenementorum ſuorum 
cum pertim in paroch' Sancti Clement Dacorum in Com' Midd' 
adtunc vel nuper in tenura & occupation Elianorz Peirſon Vid“ 
Aſſign vel ſubtenen ( Anglice, Undertenants) ſuorum prox. 
jacen' meſſuag. five renement' Willielmi Haberficld erga orien” & 
continen. in longitudine ex ea parte Centum & ſexagint᷑ pedes 
Aſſzz (Anglice, of Aſſize) aut eo circit. & prox. meſſuagio five 
tenement᷑ adrunc in tenura Willielmi Hobſon cogn' — nomen de 
le Bear & Harrow erga becidem & continen in longitudine & 
ca patte Centum & ſexagint pedes Aſſze (Anglice, of Aſſize) 
aut cocitt & in latitudine erga Auſtr. ſuper plateam adverſus 
uendam locum vocat le Butcher Rowe quatuordecim pedes Aſſizæ 


(Anglice, ot AM3e)" & ad finem erga Boteam novemdecim pedes 


Allizz (Anglice, ot Altre) aut eb eircit. habend. & tenend. did. 
tria meſſuagꝭ ſive tenementa & ptæmiſſa cum pertin dicto Richardo 


Cale Executor̃ Adminiſtrator̃ & Aſſign ſuis à Feſto Natalis Domini 


noſtri Dei prox. ſequen dat ejuſdem Indentur̃ pro & duran toto 
For +1 Vcars. CEpore & termino quadragint᷑ & unius annofiexrunc px” ſeque n plenar 
complend. & finiend. Reddend. & ſolvend. gon annuatim & quoli- 
det anno dura. toto dict. termino dicto Comiti Hæted vel Aalen 
Reddend &c. ſuis ſummam viginti libr. legalis Monetæ Angp ad vel in magna Au- 
Ia capitalis meſſuagii five domus manConal.' dicti Comitis ſcituat in 
3 Owry-Lane in Paroch. Sancti Clement᷑ Dacorum præd' ad quatuor 
maxime uſual. terminos & Feſta in anno (videlicer) Annunciation. 
beatæ Dom̃ noſtræ Sanetæ Mariæ Virginis Nativitat. Sancti Johannis 
Baptiſtæ Sancti Michaelis Ardbi & Natal Domini noſtri Dei pet 
æquas & equal. portion. vel inſra ocrodecim dies prox. poſt unum- 
quoqup corundem-Feſtorum prima ſolution. inde incipiend* & fi- 

end. ad & ſuper Feſtum Nativitat. Sancti Johannis Baptiſtæ px. ſeque 
dat. ejaſdem Indentur. vel infta octodecim dies px. poſt dict᷑ Fettum 
The Cove- Et præd. Rich. Cale pro ſeipſo Executor Adminiſtrator & Aſſign ſuis 
_ & quilibet eorum convenit promiſit & conceffit ad & cum dicto Comi- 
re-derClare'Hezred' & Aflign' ſuis per Indentur. pred og ipſe pred. 
Rich. Cale Executor. Adminiſtrator. vel Aſſign' ſui 
Of: 4 | cjuldem 


indilate poſt dat. 
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ejuſdem Indentur | divellerent E proſternerent (Anglice, bull 02 take 7. pull down 
down) tot. dict. tres domos tunc | ſtan. & exiſten* ſuper dimiſſ. (ome Houtcs, 
przmiſl. & erigetent edificarenc & extruerent (Anglice, ſet up) ſuper 

dict ſolum ad ejus vel eorum prop? onera & cuſtagꝰ tres tam valid 

firmas ſubſtantial' & arrificiolas (Anglice, Mokmanlike) domos and boite ur 
tam in operibus Laterar. Carpentar. Dealvator. (Anglice, Plaiſte- cheil rooms. 
ters) Plumbar̃ Fab? Vitra? Lapida? (Anglice, Maſon) & Pictor; 
(Anglice, Painter) quam ipſe præd' Rich. Cale tune nuper ediſica- 

verat pro ſeipſo in Fleetſtreet in prædꝰ Paroch. Sanz Bridgettæ alias 

Bides Lond. in un quarum quidem Domorum ipſe tune habitabat 

Ac etiam de tempore in tempus & ad omnia tempota tune poſtea 

dura dicto termino annorum per eandem Indentur̃ conceſſ ad ejas 

vel corum propt᷑ onera & cuſtag bene & ſufficien repararent ſulci- 

rent ſuſtinerent conſervarent & manutenetent omnia domos & edifi- 

cia agreat. & convent cdificat. fore ſuper dicta dimiſſ. præmiſſ. aut 

aliquam partem inde Ac etiam omnia & ſingula Canal. (Ang Sewers) 

Sentinas (Anglice, Stnks) Elicia (Anglice, Dꝛains) & Pavi- 

ment. (Anglice, Pavements) fact. vel fiend' in per & cum omni- 

bus requiſit & neceſſar reparation. Ac dicta dimiſſ. præmiſſ. ac do- 

mus & edificia ſuperinde fore ere. & edificat' & eorum quodhber 

bene & ſufficient. reparatꝰ ſupportat' ſuſtent. conſervat. & manutent, 

in fine vel citiori determination' dicti termini quadragint' & un an- 

norum pacifice & quiete relinquerent traderent & ſurſumredderent 

dict Comiti Hæred' vel Aſſign ſuis prout per candem Indentur̃ ple- 

nius apparet Virtute cujus quidem dimiſſion prædict Ricus Cale in The Lefſce en- 
tenementa prædꝰ cum pertif, &. ſic ut pfertur dimiſſi intravit & fuir alte. 
inde poſſeſſionat reverſion inde eidem Johanni Comiti de Clare & 

Hzred. ſuis ſpectan. Ipſoque Rich' Cale fic de tenementis prædict 

cum pertin. poſſeſſionat᷑ exiſten ac przd* Johanne Comite de Clare 

de Reverſione inde in dominico ſuo ut de feodo ſeiſit.  exiſten' idem 

Johannes Comes de Clare poſtea ſcilicet ſexto die Auguſti Anno Regni 

Domini Caroli ſecundi nuper Regis Angl', &c. decimo quarto apud 

Paroch' Sancti Clement. Dacorum præd in Com' præd per quandam 

Indentur. int. eundem Johannem Comit. de Clare per nomen præho i Legt bargaias 
norabil. Johannis Comit. de Clare ex una parte Et præd Arthurum elbe. 
Stanhope Edward' Roſſeter Joh' Wolſtenholme & Tho. Briſtowe per ler. 
nomina honorabi? Arthur Stanhope Armig' ſecundi Filii nuper præ- 

honorabi? Philippi Comitis de Cheſterfeild Ed' Roſſeter de Somerby 

in Com' Lincoln Mil' Joh' Wolſtenhelme de London Armig & 

Tho' Briſtowe de Beeſthorpe in Com' Nottingham Gen. ex altera 

parte adtunc & ibidem facta cujus quidem Indentur. un. partem ſi- 

gillo præd' Comit, de Clare ſigillat᷑ idem Tho. Dowle modo Quer. 

hic in Cut profert cujus dat eſt eiſdem die & anno ult᷑ ſupradictis pro 

& in conſideration” cujuſdam Pecuniæ ſummz eidem Comit. de Clare 

in manibus præd Arthur, Stanhope Ed. Roſſeter Joh' Wolſtenholme 

& Tho. Briſtowe ſolut barganizavit & vendidit przfat' Arthuro Stan- « 


hope 
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ope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe (int“ al) 
— tenementorum præd cum pertim præſat Richar Cale, &c, 
ut pneſertur dimiſſ. habend. & tenend. reverſion il? eiſdem Arthur 
Tanhope Ed. Roſſeter Joh. Wolſtenholme & Tho. Briſtowe: Exucutor 
Admiaiſtrator & Aſſign (vis a die prax;” ante dat ejuſdem Indentur 
pro & dura termine um andi integri exrunc prox ſequen plcnar* 
complend. & ſiniend. reddend. & ſolvend. proinde dicto Joh. 'Comiri 
de Clare Hæted. & Aſſign! ſuis reddit un gram Piperis ad Feſtum 
Sanct MichaelisArch' prox” ſequen poſt dat cjuidem Indentur fi i- 
dem ſotet petit Mirrute quarum quidem barganiæ & vendition nec- 
non vigore cujuſdam Actus in Parliamem Dom” Henrici nuper Regis 
By virtue Aug. Sctavi apud: Weſtm̃ in dicto Com Midd' quarto die Februar. 
whereof, tand Ann Regni ſui viceſimo ſept imo tent adi & provis de uſibus in poſ- 
er Uſes the ſaſſion transſetend præd Arthur Stanhape Ed. Roſſeter Joh Wolſten · 
bote helme & The Btiſtowe fuer. de prard* reverſion. tenementorum 
pted cum pertin', poſſeſſionat revesſian. inde ulterius e 
& Hæted. ſuis ſpectan. Ipſique Arthur. Stanhope Ed. Roticter Joh. 
Wolſtenholme & Tho. Briſtowe ſic de ptæd. reverſion. tenementorum 
ptæd. cum pertin. poſſeſſianat᷑ exiſten. ac præd Comite de revertios 
and inde immediate ſuper præd termin præd Arthur. Ed. Joh. Wol. 
ſenholme:8& Tho; Btiſtowe eupectan. in dominico ſuo ut de feodo 
The Leſſor Re ſciſit exiſten. idem Comes paſtea ſcilicet ſeptimo die Auguſti Anno 
leaſes the lane. Regni dict. nuper Regis Caroli Secundi decimo quarto ſupradicto 
apud paroch' Sandti Clement. Dacorum pred? in Com. præd' per 
quandam a? Indentur. int, eundem Joh: Comit. de Clare per nomen 
præhonorabilis Joh. Comitis de Claro e una patte & præfat. Arthur. 
Stanhope Ed Roſſeter Joh. Volſtenholme & Tho. Briſtowe per nom. 
præhouorabilis Arthur Stanhope. Armig ſecundi Filii nuper ꝓrœho- 
notabil. Philip. Oomit. de Cheſterſeild defunct. Ed. Roſſeter de Sor 

metby in Com Lincoln Mi Joh. Wolſtenholme de London Armi 
& Thomæ Briſtowe de Beerthorpe in Com Nottingliam gen. ex altera. 
parte adtunc & ibidem fact. eujus un. partem ſigillo prædict Comit 
de. Clare ſigillat. idem Thomas Dowſe modo quer. hie in Cur. 
profert cujus dati eſt eiſdem die & anno: uit. ſupradict. pro & in conf, 
in eadem Indentur. mentionat. relaxavit & remiſit præfat. Arthur. 
Stanhope Edwardo Roſſoter Johanni Wolſtenholme & Themæ 
Briſtowe (inter. al.) purd' revertion” ipſius Comitis renementotum 
ptæd. cum pertin. hahend. & tenend. ciſdem Atthur. Stanhope 
ne r Johanni * & Thomæ Briſtowe 
To the uſe of & A gu imperpecu um ad lum | „Johannis Comitis de 
, Clare pro termino vitæ fox natural. 17 deceſſ. ipſius Comit᷑ 
runc ad uſum coundem Arthur. Stanhope Edwardi Rofſetet 

Johannis Wolſtenholme & Thomæ Briſtowe Exeeutor. Adminiſtrat. 

and after his & Aſügn' ſuorum pro & duran termino Mille annorum a dat. 
ceceale ro rh® ejaldem Indentur. computand. plenar. complend. & finiend. vittute 
co Years. cujus quidem relaxation. neenon vigore ptædict Statut. de uſibus 
1 3 in 
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in poſſeſſion. transferend. idem Johannes Comes de Clare fuit de $*itin by vec 
ptæd. revercon. tenementorum prad. cum pertim ſeiſit in dominico See 1 
ſuo ut de libero tenemento pro termino vitæ ſux naturaP remanere ts. 
inde ut præfertur limitat᷑ ſpectan. Er fic inde ſeiſit᷑ exiſten idem 9 
Comes poſtea ſcilicet primo die Julii anno regni dicti nuper Regis AM 
Caroli ſecundi decimo octavo apud præd' paroch Sancti Clement. | 
Dacorum obiir fic de tali ſtatu ſuo inde ſeiſit. poſt cujus mortem Cong q 
idem Arthur Sranhope Edwardus Roſſeter Johannes Wolſtenholme ze. | 
& Thomas Briſtowe poſſeſſionar' fuot de pred* reverèon refitorum | ' 
przed* cum pertind pro przd" termino Mille annorum Et fic inde = Gravrees | 
polſeſſiona? exiſte iidem Arthu? Stanhope Edwardus Roſſeter ue Term of 0 
johannes Wolſtenholme & Thomas Briſtowe poſtea ſcilicet ſeprimo 100 Years. | 
die Julii anno regni dicti nuper Regis Caroli ſecundi viceſimo apud 9 
rxd' Paroch' Sancti Clement. Dacorum per quandam Indentur̃ | « 
inter Gilbertum Comit. de Clare & præfat. Arthur Stanhope Ed- Wo | 
ward. Roſſeter Johannem Wolſtenholme & Thomam Briſtowe per And by In- 
nomina Præhonorabil. Gilberti Comir. de Clare Honorabil. Ar- — | 
thur. Stanhope Armig' ſecundi filii nuper Przhonorabi? Philippi ee Taſtes | 
Comit de Cheſterfield defunct Domini (Anglice, Sir) Edwardi tor for the re. 
Roſſetet de Somerby in Com Lincolpd MiP Johannis Wolſtenholme de 8 — 
London Armig & Thomæ Briſtowe de Beerthorpe in Com. Nott. 
gen. ex un. parte & quendam Thomam Dowſe patrem præd Thomæ 
Dowſe modo quer. per nomen Thomæ Dowſe, de O2ap's-Inn in 
Com. Midd' gen ex altera parte adtunc & ibidem fact cujus qui- 
dem Indentur. un partem ſigillis præd. Gilberti Comitis de Clare | 
Arthur. Stanhope Edwardi Roſſeter Johannis Wolſtenholme & ll 
Thomæ Briſtowe ſigillat. idem Thomas Dowſe modo quer hic in \ 
Cur' profert cujus dar' eſt eiſdem die & anno ult' ſupradict pro & in 1 
conf. cujuſdam pecuniz ſummæ eiſdem Arthur. Stanhope Edwardo 4 
Roſſeter Johanni Wolſtenholme & Thomæ Briſtow in manibus per f 


„ % A Mr. Aft 


prædict Thomam Dowſe patrem ſolut conceſſer dicto Thomæ Dowſe 
pri Executor Adminiſtrator̃ & Aſſign ſuis (inter aP) præd' revercoN | 
renementor prædꝰ cum pertiid habend*.& tenend' revercon prad? cum | 1 
pertim̃ dicto Tho Dowle pri Exec Adminiſt? & Aſſign ſuis p & duran 
omni reliq. & reſidꝰ dicti termin Mille anno? tune ventu? & inexpirat 

prout per eand* Indentu? plenius apparet ad * quidem conceſſiof 

dictus Ricardus Cale poſtea ſeilicet octavo die Julii anno regni dicti The Tenant 
nuper Regis Caroli ſecundi viceſimo ſupradicto apud præd paroch' for Years at- 
Sancti Clementis Dacorum eodem Richardo Cale tunc tenent' tene- 
mentorum præd' cum pertim virtute dimiſſion' ptædꝰ ſibi ut præfertut 
fact exiſten' ſe attorn & aggreavit virture cujus quidem conceffion & 
attornament. præd' prætextu præd' Thomas Dowſe pater de præd' 
revercon' teNrorum prædict. cum pertin* fait poſſefſionar? pro reſid 
dicti term” Mille annorum Ipſoque Richardo Cale fic de renementis 
prædict cum pertin' ut przfertur poſſeſſionat᷑ exiſten idem Richardus 
Cale in vita ſua ſeilicet octavo = Julii anno regni dicti nuper en 
ikke. | atoli 
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Carol ſecundi decimo nono apud prædict. paroch. Sancti Clementis 
The Tenant Dacorum condidit teſt. & ult᷑ volunt᷑ ſua in ſcriptis & inde A 
in pollen przdia” Johannem Cale Executo? & prædict Richar Cale poſtca & 

Will, and poſt attornament. ptædict' fact. ſcilicet decimo die Decembris anno 
makes the Des x egni dicti nyper Regis Cargli ſecundi viceſimo ſecundo apud pred. 0 
hes paroch. Sancti Clementis Dacorum obiit de tenementis ptæd' ſibi ut 
cutor, . pfertut dimiſſ. ſic ut præſet tur poſſeſſionat. poſt cujus mortem præd. 
ag ee el Johannes Cale onus execution teſt prædict. ſuper ſe ſuſcepit & 
ut Executor teſt' prædict' in tenementa prædict cum pe tin intravit 
The Defen- & fuit inde poſſeſſionat. Et fic inde poſſeſſionat. ex iſten. prædictoq; 
dant proved Thoma Dowie patre de revercoD inde ut præſertur etiam poſſeſſionat. : 
_— — exiſten. ipſe prædict. Thomas Dowſe pater poſtea ſcilicet viceſimo 
was poſſeſſed: ſexto die Februarii anno regni dicti nuper Regis Caroli ſecyndi 
Grantce" in triceſimo ſexro apud patoch Sancti Clement Dacorum prada” fecit 
Reverſion & cpndidit rell & ult voluntat᷑ ſua in ſcriptis & per eadem teſt. 
made his Wil, & ul voluntat, ſug dedit & deviſavit inter ab prædict revercon 
che Reverlon tenementorum prædict cum pertin eidem Thomz Dowſe modo 
to the plain quer filio ſuo pro termino vitæ ejuſdem Thomæ filii & poſt ejus 
ciff for Lite, deceſſ tunc cuidam Thomæ Dowſe filio prædict. Thomæ Dowle 
deceaſe to his modo quer. & hareg' de corpore ejuſdem Thomz filii præd. Thomæ 
Son in Fall- modo quer. exeun' & codem teſto idem Thomas Dowſe pater 
And made the conſtituit dict. fit ſuum Thomam Dopwle modo quer ſo Execuyor 
dern Paoſteaque fcilicer -degimo- ſexto die Aprilis anno triceſimo ſecundo 
And died. ſapradicto appd Paroch Sancti Clement Dacarum, predic... in Com 
præd' predict” Thamas Dawlc pater obüt de puædict revergoil 
tenementor' præd cum +pertin). in forma pred 3 
cujus mortem prædict. Thomas Dowſe modo quer ſeilicet viceſumo 
The Plaintiff ſexra die Januarii anno regni dicti nuper Regis Caroli ſecundi trice, 
| — cs ſimo tertio ſupradicto teſt. prædict. debita juris ſorma apud prxdia 
paroch' Sancti Clementis Dacorum probavit ac onus & executionem 
reſt. prædictꝰ ſuper ſe ſuſcepit & prædict reverfon tenementorum 


xxdiQ” cum pertim rations legat prædict dict viceſimo texto. die 
And claimed Jan 


oy 


anuarii anno triceſimo tertio ſuptadictq apud predic. paroch, 

ncti Clement. Dacorum clamavit virtute cujus quidem legationis 

rhe Tere [ce idem Thomas Dowſe mado quer. de ferercon. rengmentor, predict 
Legat. eum pextin pro. reſid. dicti termini Mille annorum fuit poſſeilionat. 
= Er fic inde pollcſfionar. exiſted. prædictoque Richardo Cale de tene- 
mentis prædict cum pertin in forma. prædict ut præſertur 2 

nat. exiſten licet idem Thomas Dowſe, modo quer bene & 

fidelit gbſervavir perimplevit perfarmayic & cuſtodivit omnia & 

ſingula convencon', conceſſion”. articul & - agreament” in Indentur' 

protchando, dimilſion* ſuperius primo. recitat ſpec} ex parte ptædict Johannis 
ſcndaat did Comit de Clare hæted & aſſign ſuor obſervaad'  performand' 
not perform . fey; cuſtodiend ſecundum formam & cfte&? ejuldem 
ent 


the Covenants 2 | . . 
8 part, 19denrur” proteſtandoqus quod fradie Johannes Cale non reauic 
oblcevavit perimplexit perſormavit ſeu cuſtodivit aliqua conyencon. 
9 h +. conceſhion 
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conceſſion articulos & agreament in eadem Indentur ſpeg ex parte 

ptædict Richardi Cale Executor. Adminiſtrator, & Aſſign ſuorum 
obſervand'. perfarmand* perimplend* ſeu cuſtodiend ſecundum for- 

mam & effect . Indentur? dimiſſion predia* in facto idem Thomas 

Dowſe modo quer. dic quod prædict. Johannes Cale ſic ut præfertur 
poſſeſſionat exiſten. poſt mortem dicti Thomæ Dowſe patris & ante 

nem prædict termini quadragint' & unius annorum per eandem 

Indencur' conceſſ. ſcilicet decimo tertio die Septembris anno Domini greach afſign- 
milleſimo ſexcenteſimo octogeſimo quarto apud paroch', Santi Cle- ed in permir- 
mentis Dacprum prædict in Coñ pred' permiiit um domum ad nf et. 
valentiam ducentarum librarum ſuper prædict dimiſſ. præmiſſ. pet out of repair 
perdict Richa? Cale in vita ſua poſt dimiſſiom pred! ſibi ut præfer. The panlu- 


* — 


tur fact. & duran' dimiſſiom il? erect fore penitus proſttat conſumpt̃ lars. 

dc totalit᷑ ruinat᷑ in omnibus partibus inde pro defeRu ſupportacon. 

inde: ET præd! Johannes Cale fic ut præfertut poſſoſſionat᷑ exiſten | 

ad ſinem præd termini quadraginta & um annorum qui finivit ad arr | 
Feſtam Natalis Dom Anno Domini MDCLXX XVII l. præd' dofd ſis breach affgn-, 4 
ptoſttat᷑ conſump̃ & rota? ruinat᷑ reliquit contra formam:&;ctiect, _ want o | 
donvencom præd in ea parte quodque pred. Johannes Cale fic ut [ 
ptzfertur poſſeſonat᷑ exiſten poſt mortem patris ſui prædꝰ & dura [ 
privd?. termino quadraginta & unius annorum {cilicer decimo die 1 
Mon anno regni dicti nuper Regis Caroli ſecundi viceſimo quarto & ui 
continue poſtea uſque ad finem prazd* termini quadraginta & unius | | | 


annorum permitir paviament᷑ cujuidam areæ (Anglice, . Patd) -parceP 
premitſor ut prztertur dimiſſ fore & eſſe fra dirupt᷑ & in decaſu 
pro deſectu teparadom inde per quod aqua pluviar & af aqua in 
aream præd veniem pro defectu reparacon paviament præd' à præd' | 
area in & ſuper mucos & arcam 1 (Anglice, an Daben Flooz) | ö 
cujuſdam cellarii parceP præmiſſorum ut præfertur dimiſſ. deſcender. 4 
ita quod muri & arca quercea il per aquam il putrid' deyene? & | 4 
corrupt quodque præd' Johannes Cale pred? payiament jc ſract | 


dirape & in-decaſu & præd muros & arcam querceam ſic putrid 
& eorrupt pro defectu reparadom inde ad finem præd' termini qua- 
dragint᷑ & uid annorum teliquit contra formam & eſſect convenèom 


predic” in ea parte Quodque prædict' Johannes Cale fic ut præſertur NN "3 | 
poſſaſſſonat᷑ exiſten poſt mortem pattis ſui prædict & duran prædict' want of Re. 4 
termino quadraginta & un' annorum ſcilicet primo dic Octobris pairs. Þ 
Anao Domini milleſimo ſexcenteſimo octogeſimo octavo permiſit tegu- x 
tas lateras (Aoglice, Lathes) fencſtsas & muros cement᷑ (Anglice, 7 


-Plaifter-(Ualls)- videlicet, decem mille tegulas decem mille latas 
ducent᷑ pedes feneſt? & centum virgat cement quatuar a Domorum 
ſuper dimiſſ. ptæmiſſ. per ptædict Rich Cale in vita ſua poſt dimiſl 
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predidt. ſibi ut ptæſertut fact & duran' dimiſf.il?-erctt. fore & eſle 1 
ma@. dirupt᷑ & in decaſu pro defectu reparacon inde Et predict. | 
Johannes Cale prædict' tegulas latas feneſtras ac muros - fic frac” | | 
ditupt & in decaſu pro defectu reparacon inde ad finem 2 | 
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tetmini quadragint. & unius annorum reliquit contra formam & ef- 
fect convencon predict in ea parte Et fic idem Thomas Dowſe modo 
quer die quod prædict Johannes Cale convencon. præd' in Indentu? 
dimiſſio® ptædꝰ ſuperius prim̃ mendonat᷑ in hac parte fact non tenuit 
0 | ſed infregir ac il? eidem Thome Dowſe modo quer. tenere contra- 
5 | dixit & adhuc contradiè unde idem Thomas Dowſe modo quer dic 
1 quod deteriorat' eſt & dampn' habet ad valenc* treſcent' librarum 
# Et inde produc. ſectam, & c. Et profert hic in Cur. idem Thomas 
in Dowſe modo quer. Litteras teſtament - præfã Thomæ Dowle patris 
= per quas ſatis ſiquet Cur hie ipñ̃d Thomam modo quer. fore: Execu- 
= tdr. reſtamenci il? & inde habere adminiſtracon, &c. 
4 The Defet- Et prædict Johannes per Johannem White Attorn' ſuum ven. 
ny pleads & defend vim' & injur. quando, &c. & die quod prædict. Tho- 
lbecially to mas Dowſe actionem tuam pred? inde verſus eum habere non de- 
each breach bet quia diè quod prædict. Ricardus Cale in vita ſua poſt con- 
alligned. fection Indenturæ præd ſuperius prim̃i menconat᷑ proſtravit tot. præd 
tres Domus quæ dicto tempore confection ejuſdem Indentur' fuer 
ſtant & exiſten ſuper dimiſſa præmiſſa & de novo erexit ædificavit & 
extruxit ſuper dict ſolum in eiſdem loc ubi prædict tres domus ſic 
| ernar' ſie ſuerunt ſtant᷑ tres af domus tantæ magnitudinis quant 
1 | pradia” tres domus ſic proſternatꝰ fuerunt quodque idem Johannes 
5 Cale a prædꝰ tempote mor? ptæd Richard Cale de tempore in tempus 
| duratd toto prædict termino quadraginta & unius annorum bene & 
4 lufficiendreparavir ſuſtinuit conſervavit & manutenuit omnes il tres 
4 domus ſic de novo xdificat-cum-pertin & tres domus ſic de novo 


Et ſic, &c. 


| ædiſficat᷑ cum pertin & tres domus il & quamlibet corum fic bene & ] 
l ſufficien reparar' ſuſtenr? conſervat' & manutent' in fine prædict 
4 termini quadragint & unius annorum ſurſumreddidit & . reliquit 


ſecundum formam convencon' prædict. in ea parte fact. Et de hoc 
An Iſſue ten · po ſe ſuper Pattiam Et quoad non reparacon paviament. areæ præd. 
dered. idem Johannes die quod ipſe idem Johannes non permiſit pavia- 
ment areæ ptædict, fore ſract. dirupr' ſeu in decaſu pro deſectu repa- 
| racon. inde nec paviament* & muros & aream querceam prædict 
& ſeu aliquam partem inde fore frat' dirupt ſeu in decaſu pro defectu 
| reparac inde ad finem prædictꝰ termini quadragint'.& unius annorum 


modo & forma prout przdia' Thomas tuperius verſus eum queritur 


= Another tfve Et de hoc ponit ſe fuper patriam & prazd' Thomas ſimiliter Et quoad 
1 tcndcred. permiſſion - regular” laterar* feneſtt & murorum renc. in narcatio- 
4 ne præd' mentionat fore & eſſe fract dirupt* & in decaſu pro de- 


fectu reparation. idem Johannes dic quod ipſe idem Johannes Cale 

non petmiſit tegulas lateras feneſtras & muros cement” præd' ſeu ali- 

quam partem inde fore. fract' dirupt' ſeu in decaſu pro defectu re- 

a -ration' inde nec pred” teguf lar' feneſtras & muros cement? præd 
ſeu aliquam partem inde frac dirupt' ſeu in decaſu pro defectu re- 
parationꝰ inde ad finem pred” termini quadragint' & unius annorum 
teliquit modo & forma prout præd' Thomas ſuperius verſus eum 
in 2 Auerxitur 
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queritur Et de hoc ponit ſe ſuper patriam & prædict᷑ Thomas ſimiliter, A third e 


&c. : 


Et przdit' Thomas Dowſe filius die: qq* prad' placitum ptæd' A Demurrer 
Johannis Cale quoad fraction convention. præd' in relinquendo ad the firſt Plez, 


finem przd* termini —_—_— & unius annorüm pred?” tn" daft 
ſuper przd' dimiſſa præmiſſa per prad' Rich. Cale in vita ſua po 


dimiſſion præd' fibi ut præfertur fad & duran' dimiffion' il erect; not taken. 
_ . proſtrar' conſump? & totalit᷑ ruinat prout idem Thomas Dowie 


filius ſuperius inde narravit ſuperius in batram placitat* materiaque 
in eodem placito content minus ſufficien. in lege exiſtunt ad ipſum 
Thomam Dowſe filium ab actione ſua præd' inde verſus prafar, Jo- 
hannem Cale habend' præcludend' qdq; ipſe ad placitum illud in hac 
parte modo & forma pred” placitar” neceſſe non habet nec pet legem 
terrz tenetur reſpondere Et hoc parat' eſt veriſicare unde pro de- 
ſectu ſufficien placiti in hac parte idem Thomas Dowſe pet judicium 
& dampna ſua occaſione fraction convention præd' in hac parte ſibi 
eee ß 
Et præd' Johannes Cale dic ꝗd' placitum præd' per ipſum Jo- 


hannem modo 8c forma przd* placitar' materiaque in eodem content 
bon. & ſufficien'-in lege exiſtunt ad Cur dict Domini & Dominæ Re- A Joinder in 
gis & Reginæ nunc hic a cognitione placiti prædict' habend' ptæ-· Pemurrer. 


cludend; quod quidem placitum materiaque in eodem content. 
idem Johannes parat eſt verificare & probare prout præd' Cur”, &c, 
Et quia præd. Thomas Dowle ad placitum illud non-reſpond” nec i}P 


hucuſque aliqualit dediò idem Johannes Cale pet᷑ Judicium fi Cu? 


dictorum Dom̃ & Dominæ Regis & Reginæ nunc hic placitum illud 
ulterius cognoſcere velit. en. Ctinder. Et quia Juſtic hie ſe advi- 
fare volunt de & ſuper præmiſſis unde partes præd' ſupetius poſuer 
ſe in Judicium Cu? priuſquam Judicium inde reddant dies dat; ett par- 


tibus præd hicuſque in Octab Sancti Hillarii de audiendo inde judicio 


ſuo eo quod iidem Juſtic. hic inde nondum, & c. Et quoad triand. ſe- 
para? exit pred” inter partes præd' per patriam triand ſuperius junct 
Prxe eſt Vic qd' venire fac hic ad præfatꝰ Terminum duodecim, &c. 
per quos, &c. Et quia nec, &c. ad recogd, &c. Quia tam, &c. 
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| + "Dowſe vt Cale, 


I an Aﬀton of Covenant bzought by Thomas Dowlſe, ag Al- 
I } -fignee of Thomas Dowlſe his Father, Allignee of Arthur Stan- 
Hope, Edward Roſſeter, John Wolſtenholme and Thomas Briſtowe, 
 Allintites of John late Earl of Clare, againſt John Cale Erectito2 

of Richard Cale. The Plaintiff ſet fozth a Leaſe ot ——— 
made by the lam Earl of Clare the th of December 1647. to the 
ſaſd Richard Cale; of thre: Meſſuages in the Pariſh of St. Cle. 
ment Danes in Middicſex, to hold from Chriſtmas Day then next 
following koꝛ 41 Years, rendzing 201: Yearly Rent z and further 

fets foxth, Chat the ſaid Richard Cale by the ſaid Jndenture Co: 
ventantey with the ſaid Earl, His Heirs and Alligns, to pull down 
the ſald thzee Hoilſes, and would in the ſame place build - three ag 
good and ſubſtantial Houſes in all reſpets as he the ſaid Richard 
Calehad: for ſome chozt time before baut koꝛ himſelf in Fleer-ſtrect; 

Ac etiam, That he would, during the ſaid Term, well and ſuMfici- 

ently repair all che Houſes ſo agreed to be built; at etiam, omnia 

© & ſmgula Canal. (Anglice, Sewers) Sentinas (Anglice, Sinks) 

Elicia'"(Anglice; D2ains) 8 paviamenra: fact. vel find' in pro & 

cum omnibùs requifiris & hereſfar. reparationibus ac dicta dimiſſa 

præmmiſſa ae domus & 'edificia fuperinde fore ere” & edificat & eo- 

rum quodliber bene & ſuffictentet reparat ſupportat᷑ & manutent᷑ in 

fine vel eitiori determinatione dicti termini paciſice & quiere! retin- EE 

queret & ſurſumredderec dico Comd Hæred' & Aſſigm ſuis prour | 
, , not DD ol 0 ape ee 

By vertue of which lald 'Demile the faid Richard Cale entered 

and was poſſeſſed, and the ſaid Earl being ſeized of the Reverfion 

by Leaſe and 'Releaſe, dated the 6th and 7th of Aaguſt 1662, 

| conveyed the ſaid Reverſion to the ſaid Archur Stanhope, Edward 

= Roſleter, John Wolſtenholme and Thomas Briſtowe and their Heirs, 

| to the ale of the ſald John, Earl of Clare, during his Life, and 

1 after his Deccaſe to the uſe of the ſaid Sranhope, Roſſeter, Wolſten- 
holme and Briſtowe fo one thouſand Pears next after the date of 

the laid Indenture; and that after the ſaid Earl of Clare died, and 

the ſaid Sranhope. Roſſeter, Wolſtenholme and Briſtowe became 

poſſeſſed of the Reverſion of the Pꝛemiſſes fo2 the ſaid Term 

of 1000 Pears; and upon the 7th of June 1668. by an Inden⸗ 

ture between Gilbert, Earl of Clare, and the ſaid Stanhope, Roſſe- 

ter, Wolſtenholme and Briſtowe of the one part, and Thomas 

Dowle (Father of the Defendant) of the other part ; they grant- 

cd to the ſald Thomas Dowſe the Reverſion of the ſaid Pꝛemiſſeg, 

{02 and during the refidue of the Term of roco Pears, to which 
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the ſaid Richard Cale being then poſſeſſed of the Term dcmiſed 
to him as afozeſaid of the Pꝛemiſſes, did attozn ; and the ſaid 
Richard Cale being ſo poſſeſſed in the Pear 1672. died, having 
made his laſt Will, and the Defendant Executoꝛ thereof, who af- 
ter the Deceale of the ſaid Richard entered into. the ſain demiled 


Þ2emifles, . and became poſſeſſed :t And the ſaid Thomas Dowſe, 


Father to the Plaintiff, died poſſeſſed of the Reverſion afozeſaip, 
in the Pear of our Low 1686. having. made his Will, and there: 
by deviſed the ſaid Reverſion to the Plaintiff: fox his Life, and af: 
ter his deceaſe ta Thomas Dowſe Son of the Plaintiff, and to 
the Heirs of. his Body, and made the JAlaintiff Executoz ot his 
ſaid {U:U, ha cauſed the ſame to be pꝛaved, and did claim the 
Reverſion of the (aid Pꝛemiſes ratione legationis præd', and there- 
upon became. poſleſſed thereof foz the reſidue of the ſaid Term of 
10090 Pears then to come, and unerpired: And the ſaid Richard 
Cale being poſſeſſed by vertue af the Demiſe akazeſaid, altho' he 
the ſaid [Thomas Dowſe perfommed all the Covenants to be per- 
founed as afozeſaiv on the part of the ſaid John, late Earl of 
Clare, his Heirs and Alligns ; the ſaid Defendant did not pertoꝛm 
the Covenants which were ta be pertozmed on the part of the ſaid 
Richard Cale his Erecutozs and Adminiſtrato2s, and in facto dicit 
the ſaid John Cale being poſſeſſed of the Pꝛemiſſes, after.the de⸗ 
ceaſe of the faid Thomas Dow ſe, Father of the ſAlaintif, befoze the 
end ol the ſaid Term of one and fo2ty Years, viz. the :3thof Sep- 
tember 1684. Did permit one Haufe of the value of 200 l. ereded 
upon the Pꝛemiles by the ſaid Richard Cale, in hig Life-time, to 
fall dawn, and ta be wholly ruinated, and the (aid John Cale at 
the end of the ſaid Term, which ended at Chriſtmas Anno, Doi 
1688. left the ſaid Houſe ſa pꝛoſtrated and ruined cantra formam 
conventionis præ«deN.. „ PE PPT $7 28 EPptY 

And afligns another Beach, fo2 that he permitted the Paue⸗ 
ment of the Yard to be bzoken and in decay ; and at the end of 
the Term left it ſo in decay fo2 want of repair, and that he ſuffered 
the Tiles, and one hundzed Pards of Malling of four Houſes 
upon the Pꝛemiſſes, crefcd by the ſaid Richard Cale, in his Life- 
time, during the Term, to be bꝛoken and in decay fo2 want of Ke. 
pairs, and ſo the ſaid John Cale left them at the end of the ſad 
Term; and co the ſaid Defcndant bzoke the Covenants ad dam- 
num of the Plaintiff 300 l. 

The Defendant pleaded, that the ſaid Richard Cale, in his Life: 
time, did demoliſh the thꝛee Houſes demiſed, and upon the ground 
whereon they food, did ere thꝛee new Houſes accoꝛding to the 
Agreement, which, during the Term, were kept well repaired, and 
at the end of the Term left in good repair, and ſo yielded up acco2d- 
ing to the Covenant afozeſatd, & de hoc ponit, &c. And as to the 
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not repairing the Pavements, traverſeth that allo, and the like as 
to repairing of Tiles and Malls. 

The Plaintiff as to the not repairing of one Houſe in the De: 
claration mentioned, and delivering it up well repaired, demurg 
to the Defendant's Plea; which Demurrer came to be argued this 


Term, and the ſole Queſtion was upon this Covenant, 'Thether 
the Defendant being ohliged only to build thee Houſes, and having 


built one moze, whether the Covenant did not bind him to repair 
and deliver up that Houſe well repaired, as well as thoſe which 


were agreed to be built? And the Court were of Opinion that the 
Covenant did extend to the other Houſe-as well as to the thee 


which were agreed to be built: Foz in the laſt Covenant, which 
Is to deliver up well repaired, tis dia præmiſſa, ac Domos & 
Edificia ſuperinde fore erect', which is general; and tis the rather 


fo to be taken, becauſe in the firſt Covenant fo? keeping in repair 
during the Term, tis the Houſes agreed to be built; which wozds, 


(agreed to be built) are left out in the laſt Covenant, which the 
Court took to be a diſtin Covenant. 

 Rokeby doubted, it ſeeming to him to be all as one Covenant, 
and ſo all the ſubſequent matter concerning leaving the Houſes 


well repaired, : ſhould be reſtrafned and underſtood of thole agreed 


| But Judgment was given fo2 the Plaintiff upon the Reaſons 
akozetaldz. 

It was allo objected on the part of the Defendant, That Dowſz 
the Plaintiff was not an Aſſignee in this Caſe to bzing- Covenant; 


foꝛ that the Term in the Reverſion was deviſed to him kozz Like ont: 
1y; and ik he died within the Term, then to his firſt Son, &c. 


Co this it was anſwered, That the Devile of the Term ta him 
pailed the whole Eſtate, and the Remainder to the Son was but a 
nnn and an executory Devile. 
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Welbie verſ; Phillips. 


TN Debt tw Rent, the Plaintiff declated upon a Deiniſe made the 

25th ol March Anno nuper Regis Jac. 4. d one Meſſuage to hold 
from thencefozth quamdiu ambabus/partibus placeret, peilding 10. 
Rent quarterly, and avers that the Dekendant entered by virtue of 
the ſald Demile, and continued poſſeſſed of the ꝛemiſſes till Chriſt- 
mas then nert following, and ko: 30's. a quarters Rent ending at 
the ſafd Chriſtmas day; he bzings his Action, and ſo laps ta ſeve. 
tal other Demiles ot two other Houſes; to begin at the ſame time, 


under the ſame Rent, and demands a quarter's Rent upon each at 


Chriſtmas afozeſaid, in all 7. 108. which the Defendant did not 
pay, which he lays ad damnum . 

-.. The Defendant demurred to this Declaration, fo2 that he ſues 
fo2 a quarter's Rent upon each Demiſe, ending at Chriſtmas, 


whereas there were two quarters incurred befoze, which he doth not Cr. Car. 137. 


hew were 'paid, and ſo ſues fo? leſs, than upon his own chewing 
appeareth to be due; and the Caſe of Baily and Offord, 3 Cro. was 
cited, where:upon a Demiſe, rendzing 31 s. per Annum at dur La- 
dy Day and Michaelmas, the Plaintiff declared fo2 15 8. any 6 d. 


due fo2 a year's rent, ending at our Lady Day; und held naught, 


becauſe he demands but 15s. and 6 d. and doth not chem that the 


teſt of the year's Rent was ſatisfied ; and the Caſe of Clothworthy Cr. Car. 436, 


in 3 Cro. where in a Trit of Annuity the Plaintiff demanded the 437. 


Arrears, incurred at Michaelmas, 3 Car. 1. and bzought his (Urit 
the i6th of April 4 Car. 1. and ſaid in that Caſe by Maynard, that 
a man cannot bung an Adion koꝛ part of a debt without he ſhews the 
reſt ſatisfied. Vide 2 Cro. 499. N ESA 

But the Court gave Judgment fo2 the Plaintiff, and ſaid this 
was not like the Caſes cited; fo in the firſt Caſe of-Baily the whole 
year's Rent is ſaid to be due, and pet demands but half a year ; And 
for the Caſe of Clothworthy, there the Judgment as appears by 
3 Crq and Ro. Abr. 1 part 229. was, that he ſhauid recover the ar- 
rears befoze the'TUrit, and pending the TUrit, whereas he demand: 
ed the Arrears but to Michaelmas befoze the TUrit-brought, and ſo the 
Judgment was -fo2 moze than was demanded; but in this Caſe eve: 
ty quatter s Rent is a_ſeveral Debt, and diſfin# Actions map be 


bꝛought fo2 each quarter s Rent ; and fo not like Debt bꝛought fo? Cr. Car. ioc, 
part pf the Money upon a Bond 02 Contract. Vid. ko? this 7 H: 6. 137, 436. 


26. a. Aleyn 57. Noy's Rep.. 
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| Chaſe verſa} Sir James-Btherege. 
we Piaintilf:in an Amon at Llum bad taken out-an Diigt. 


I : ga aud delivered:a Detlatatton, which the Defendant Upon 
ſearching. fo2 the Juſtruttons given by the Plaintiff to the'Curſ. 


toz found diſtered in divers material things from the iginal, and 
thereupon the Defenvant pleaden the Statute of Limitations, that 
the wozds were not ſpoken within co pears. The Plaintiff ſul⸗ 
peting ſome miſt art iage had been, upon which.the Defendant, as he 
conceived, did rely, (fo2 the Plaintiff knew the kad would not ſerve 
the Defendant to plead the Statute) he found that he hat miftaken 
his Dziginat, and upon that: petitions the Paſter ar the Rolls foz 
another Oziginal that ſhould warrant the Declaration delibered, 
and had it granted and filed in Court; whereupon the Ocfendant 
moved the CommiM@oners of the Sꝛeat Seal, and ſhewed the whole 


matter; upon which: they ſet aſide the Oꝛder of the Matter of the 


- Poſltea 132. 


Rolls, and ozdered. an Diiginal to be taken out actozding to the 
firſt; Inffrutions: given to the -Curſito) $ And now the Court was 
moved here, that the laſt Oꝛiginal might be filed, ann ſa it mas op 
deren in the Court; foꝛ that talen out by the Dzder of the Maſter 
of the Rolls, was unduly taken out. 
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egis & Dotinæ Regina de priuilegio è Cue hic emanen'ad 
Edwardo Whitaker Gen un Attorn Cn? Domini & Domi- 

nz Regis & Reginæ de Banco juxtà libertar e ejuſdem Cut 
pro hujuſmodi Attorm̃ & aliis Miniſtris qe eodem Banco a tempore 
quo non extat menioria uſitat᷑ & approbut᷑ in eadom Cur᷑ de placito 
tranſgreſſionis ſuper caſum. &c. and ſa declares in propria per ſona 
in an Aﬀton, foꝝ that the Defendant.being a Juffireiof Peace in the 
time ok the late Ring James, made a Marrant, dt etted to the 
Conſtable, charging the Plaintiff with being outiawed of pigh 
Treaſon, ubi re vera,. &c Che Defenvant demarren, ant-ſhewey 
fo2 Cauſe, that in the pꝛeſtription tog che pawilege, it was tem- 
pore quo non extat memuria, which was ſaid tu vr iiſenſidle;"ant 
the courſe in pleading was to ſay tempore cujus contrarild tnemo- 
Haihominum: non exiſtit.. "Sed now #1lboatur; forthe Court took 


the wozds to be ſufficiently expxeſing.thme aut off mind, and divers 


Precedents are in this manner. Raſtall's Entries 475, 476. arid 
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Shipley oof Cra iſter. 


2 an ation of Debt upon a Bond of 801. the Plaintiff. decla- 
ted, That the Oefendatit entred into a Bond to him, who was 
then the Sheriff of Northumberland by the name of his Office, of 


T's Defenvant demanded Oyer of the Condition, which was; 
That one Jenkin Wood thoulp appear cor? Do Rege apud Weltfy 
die Lunæ proxime poſt Octab. Pur, &c. and then he pleaded a Re- 
leaſe of all Demands under the Plaintiff” s Hand and Seal made to 
him; bearing date the 9th day of March, in the third Pear of the 
Reign ok the late King James, 8 profert bie in Cur the Reieale. 
And to this the Plaintiff demurred. | 

Eerjeant Jefferſon offered to argue, that this Bond being taken 
by the Sheriff, accowing to the duty of his Office, and fo? the be: 


nefit ok the Plaintiff who bꝛought the Action, that his Releaſe to the 


Obligoz would not bar this Action; but the Court ſaid there was 
na colour but it ſhould be a good bar. 

But upon peruſing of the Recowd it appeared, that the Defendant 
hav pleaded that the Plaintiff had releaſed by his Deed of Releaſe, 
bearing date the goth of March, whereas the Releaſe pꝛoduced in 
Court, boze date the 19th day of the ſame March, and this the 
Court held a material variante. 

Note, The King cannot diſcharge a Recognizance taken ko Se- 
curity of the Peace, but after tis bꝛoken he may, 11 H. 7. 12. 


Holland ver ſu- Lancaſter. 


E, TOHANNES LANCASTER fu fuit ad reſpandend* Come i . 
Thomz Holland de placito quare cepit averia ipſius Thom 
de ea injaſte detinuit contra Vad* & Pleg, &c. Et unde idem Tho- 


mas p Robertum Bird Attorm ſuum queritur qd' præd Johannes 
Vviceſimo ſecundo die Octobris Anno Regni Domini Jacobi ſecundi 
{  Nup Regis Angp, &c. tertio apud Mounckton in Inſula de Thanet 
in quodam loco ibidem vocat᷑ le Barnyard cepit averia — 


ofto Vaccas ipfius Thomæ & ea injuſte detinuit contra vad'-8& cles 
quouſqʒ & c. Unde die qd' deteriorat᷑ eſt & dampnum habet ad va- 

lene decem Nbrarum Et inde ꝙdueit ſectam, &c. 

Et præd Johannes Lancaſter per Brian Courthop Attorn ſuum n 


veñ & defend vim & inju? quando, &c. Et ut Balli vus Decani & Pen and 


hapter 


| Capitalis Eocleſiæ CathedraP & Metropolitan Cantuar̃ bene cg - Guterberf fer 
voſcit captionem averiorum prædictorum in predict Clauſo in quo, Rare 


&c. & juſte, &c. Quia die qd' diu ante prædict᷑ tempus captionis S ang. 


averiorum præd ac eodem tempore quo, & c. præd' Decanus & Ca- Chapeer leica 
- pita? fuer ſeiſit de Manerio de Mounckton cum pertim in Com̃ vt * 


S2 Kand Eccleiiz. 
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Kane præd' in dominico ſuo ut de feodo in jure Eccleſiæ ſuæ pdict 
5. ſizediv QF que quidam Johannes Sabine Baronettus diu ante præd' tem- 
cus in quo. pus quo, &c. fuit ſeiſit᷑ de tribus Meſſuagiis quatuor Horreis centum 
& quadraginta Acris terræ & octogint᷑ acris mariſci cum pertim in 

Parochiis de Mounckton & ſancti Ni cholai Atwade in Inſula Thanet 

in Com̃ Kane præd' unde præd Clauſum in quo, &c. eſt & præd 
tempore quo, &c. necnon a tempore cujus contrar̃ memoria hom̃ 

and held ir of non exiſtit fuit parcP in dominico ſuo ut de feodo & illa tenuit de 
Chapter. eiſdem Decano & Capitulo ut de Manerio ſuo præd' per fidelita? 
lar, and Su Sc reddit ſex libra? duorum ſolidorum ſex denar̃ & un oboli ſin- 
of Curt. gulis annis ad Feſtum Sancti Michaelis Archi ſolvend' & per ſer- 
vicium faciend' ſectæ ad Cur ipſorum Decani & Capituli Manerii 

ſai prædict᷑ de tribus ſeptimanis in tres ſeptimanas apud Manerium 

The Dean and il tenend' de quibus quidem ſerviciis iidem Decanus & Capitulus 
Chapeer ſeized fuet᷑ ſeiſit per manus prxfat Johannis Sabine ut per manus veri te- 
— nentis ſui videlicet de fidelitate & ſecta Cu? predict ut de feodo & 
jure ac de reddit. , przd' in dominico ſuo ut de feodo Et predict 

a Cuſtom for Johannes Lancaſter ulterius die qd* infra Manerium Pd? talis habe- 


d 3 \ 9 
bade yer tur conſuetudo & à tempore quo non extat memoria hom habeba- 


and halts *©"" tur ſcilicet qd poſt quamlibet alienationem in feodo vel de ſtatu li- 
alienation. beri tenementi alicujus parcep terræ vel tenementorũ ten? de Mane- 
lte z. Tio præd' Doi Manerii præd' pro tempore exiſten cum talis aliena · 
tio acciderit habuit & habere conſuevit reddit᷑ um anni & medietat᷑ 
reddit unius anni per quem ta? terræ vel tenementa fic alienat ten? 
fue? de Manerio prædict᷑ nomine finis pro alienatione Et fi dictus 
7. Poſtez 134. fins pro alienatione ſic ut præfertur per conſuetudinem Manerii 
prædict ſolubi? aut aliqua pars in aretro fuit & inſolut᷑ qd? tunc 
Dom Manerii prædict᷑ pro tempore exiſted de tempore in tempus 
4nd power to & ad omnia tempora duran toto tempore præd' quando & quoties 
rain tor» neceſſe requiſivit diſtrinxit & uſus fuĩt & conſuevit diſtringere in & 
| ſuper terras & tenementa przd' de Dom Manerii præd' ut de eodem 
Manerio tent & fic ut pfertur alienat᷑ quouſque dictus finis-pro 
alienatione ſic ut - prefertur;ſolubiP ſolut᷑ foret Et pradict Johan- 
Sonde nes Lancaſter ulterius diè qd' prædict Decano & - Capitulo de 
Manerio predict cum pertin ac præd' Jobanne Sabine de Meſſuagiis 
Horreis & Terris præd' cum pertin Unde, &. in forma prædict 
ſeiſi᷑ exiſten idem Johannes Sabine ante præd' tempus quo, &c. 
ſcilicet viceſimo die Septembris Anno Regni Domini Caroli Secundi 


| The Alienati. nu p Regis Angliæ, &c. triceſimo quarto apud Paroch' de Mounck- 


ton præd' alienavit præd' tria Meſſuagia quatuor Horrea centum & 
quadraginta act᷑ Terræ & octoginta acras Mariſci cum pertim inde, 
&c. cuidd Waltero Tyndall Armig habend? eidem Waltero Hæred' 


| The TY & Aſſign ſuis imperpetuum Virtute cujus idem Walterusin Meſſuagia 


need, and Horrea & Terras præd cum pertifd-inde, &c. intravit & fuĩt inde 
eren ſeiſik in dominico ſuo ut de feodo Et ſie inde ſeiſit exiſten ac 
eiſdem Decano & Capitulo de Manerio predict cum pertim in forma 
5 8 8 przd' 


ſe attiugen ad. octodecim Jibras ſeptem ſolid' ſeptem denar̃ & um 


Vol. II. Hil L Anno 1. & 2 W. & M. in C. B. 13? 


przd! ſeiſit᷑ exiſten Idem Vyalterus ante prad' tempus quo, &c. ſci- 

licet decimo die Septembris Anno Regni dicti Domini Caroli Secun- 

di.nupex Regis Angliz, &c. triceſimo ſexto apud Paroch'de Mounck- 

ton jc alienavit præd ebene quatuor Hotrea centum & 
quadraginta acras Terræ & octoginta acras Mariſci cum pertiß inde 

de, cuidam Chriſtophero Vates Gerd habend' eidem Chriſtophetg' 

Hæred & Aſſign! ſuis imperpetuum Et præd' Johannes Lancaſter.ul- Thar there 
terius die qd' p præd conſuetudinem Manerii pd: debit? fuer eif- de fh. Fine 


— 


dem Decano & Capitulo pro fine pro præd prima alienation prefag B. Cu- 
Waltero Tyndall fic ut præfertur fact ſumma novem Tibrarum ris 
um ſolidorum novem dena? up oboli & un quadrantis Ac pro fine 
przd' ꝙ ſecunda alienatione eidem Chriſtophero ut præfertur fact 
conſimilis ſumma novem librarum trium ſolidorũ novem denat᷑ yn 
oboli & un quadrantis & quia przd* ſepara? dena? ſome in toto 


And beccuſe 


obolꝰ præfat᷑ Decano & Capitulo præd' tempore quo, &c. atetro die e te 
fuet᷑ & adhuc exiſtunt inſolut᷑ Idem Johannes Lancaſter ut Ballivus h vn 
eorundem Decani & Capituli captionem averiorum præd' videlicet Þcicadz: d. 
captionem quatuor Vaccarum de przd* oo Vaccis pro przd' novem 
libris tribus ſolidꝰ novem dena? uno obolo & uno quadrante ꝙ fine 
pro gd prima alienatione præfat᷑ Waltero Tyndall fic ut præfertur 
fact debit᷑ & inſolut᷑ & captionem prædꝰ aliarum quatuor Vaccar de 
octo Vaccis pro prædict᷑ novem libris tribus ſolid* novem de- 
nar̃ uno obolo & un quadrante pro fine pro præd' ſecunda alienati- 
one præfat᷑ Chriſtophero Yates fic ut præfertur fact debit᷑ & inſp- 
lut᷑ bene cognoſcit in præd Clauſo in quo, &c. Et juſte, 8c. ut in 
parcel? tenementorum prædict' cum pertim de ipſis Decano & Capi- 
tulo in forma præd' tent ac infra feodum & dominicum ſuum, &c. g. 
Et hoc parat᷑ eſt verificare unde pet judicium & retorm averiorxum «c. 
przd? unacum dampnis miſis & cuſtag ſuis per ipſum in hac parte 


feod auto. 


* ſuſtent ſecundum formam Statuti in hujuſmodi caſu edit᷑ & proviC, 
| : an 


ſibi adjudicari, &c. 185 8; A | , 

Et przd' Thomas die qd' cognitio prxd* Johannis præd' ac mate- H co 
ria in eadem content minus. ſufficien in lege exiſtunt ad pd* Johan- zance. 
nem Lancaſter captionem averiorum præd' in pdi& loco in quo, 
&c. juſtam cognoſcend Qd'q; ipſe ad cognitionem iP modo & for- 
ma pd' fact. neceſſe non habet nec per legem terræ tenetur reſpon- 
dere Et hoc parat eſt veriſicare Unde ex quo pd* Johannes Lancafter 
captionenraveriord pd' ſuperias cog idem Thomas pro defectu fuf- 
ficiend cognitionis prædict Johannis Lancaſter in hac parte pet judie 
& dampna ſua occafione captionis & injuſtæ detentionis averiorum 
illorum fibi adjudicari, &c e. ee eee 

Et præd' Johannes Lancaſter. ex quo ipſe ſuſſicien materiam in ſotnde: 
lege ad ipſum Johannem ad captionem ab eriorum prædict' in pdiet᷑ 
loco in quo, &c. juſtam cognoſcend habend* manutenend' ſuperius 
allegavit quam ipſe paratus eſt verificare quam quidem n 

| przed' 
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præd Thomas non dedid nec ad eam Aliqualif reſpond' ſet veriſiea- 
tionem illam admittere omnino recuſat ipſe præd' Johannes Lanea- 
ſter ut prius pet judicium & retorn averiorunt predic? unacum 


Statuti in hujufmodi cafa edit & proviſ. ſibi adjudicart, Ac. Et 
quia aſtic hic ſe adviſare volunt de & ſuper præmiſſis prruſquam 
judicium inde xeddant dies dat eſt partibus prad' hic uſque a die 
Sancti Michaelis in tres ſeptimanas de audiendo inde judicio ſuo eo 
ad iidem Juſtie hie inde nondum, cr. 
1 * Replevin, koz taking of 8 Cows in a place called the Barn. 
ard, in the Jule of Thanet in Kent. 5 

The Defendant made Conuſance as Bailiff to the Dean and 
Chapter of the Cathedral Church of Canterbury, and ſets fozth, 
That the Dean and Chapter were ſeiſed of the Manoꝛ ol Mounckton 
in Fee, jure Eccleſiæ; and that one John Sabin Baronet, was ſeiſed 
of 3 Peſſuages, 4 Barns, 140 Acres of March in the Ille of Tha- 
net, unde locus in quo eſt & a tempore, &c. fuit parcelP, and held 
them of the ſaid Dean and Chapter as of their ſald Manon, by 


Fealty, and the Rent of 61. 2s. and 6 d. ob. yearly, payable at Mi- 


chaelmas;- and Gewed that the ſald Dean and Chapter were feiſed 
ok the aid Rent by the hands of the ſaid Sir John Sabin, as by the 
hands of their very Tenant, and lay a Cuſtom in the ſaid a 
hog, quod poſt quamlibet alienationem in feodo vel de Statu Hberi 
tenementi alicujus 8 ter? vel tenement ten? de Manerio præd 
Dom Manerii pred! pro-tempore exiſte} cum talis alfenatio accide- 
rit habuit & habere conſuevit redd* unius anni & mediet᷑ redd' uni- 
us anni per quem talia terræ vel tenementa ſic alienat᷑ tent fue? in 
Manerio præd nomine finis pro alienatione, and layg a Cuſtom to 
biſtrain fo2 the ſaid. Alienation-Fine, and then ſets fozth an Aftena- 


tion of the lad Meſſuage and Pꝛemiſles by the ſaid Str John Sabin 


to ane Walter Tyndal in Fee, and ſheius that the laid Walter Tyn- 
dal made another Alienation in Fee to one Chriſtopher Yates, and 
fo ſets. foxth, that there were two Fines due upon the ſaid Aliena- 
tions, after the rate afozeſaiy, amounting to 181. 7s. and 7 d. ob, 
and that he, as Bailiff of the Dean and Chapter, captionem 
pany bene cognoſcit in præd' loco in quo ut in parcelP tenement 
przd. 2 3 


Bar the laſt Term, and likewiſe this Term: The main thing 
was, that the Cuſtom, as it was laid, was not good; fo2 the Alie⸗ 
nation-Fine is ſet fozth to be due upon the Alienation of any 


parcel of Lands oz Tenenients held of the ſat Banoz, to have 


Apr miſis & cuſtagiis per ipſ® in ea parte ſuſtent᷑ juxta forma 


To this the Plaintiff demurred, and it was ſpoken to at the 


Err, 


. SS Ow »Smyp >a... 


to which the Flatntiff demurred. - 
And it was argued, That the Acquittance under the Diaintif's 


VoLIE Hil- Anon K. W. Min C 


— — 


a 1 year and half's Rent, by which the Lands o2 Tenements ſo alie⸗ 
ned were held; ſo that ik the 2oth-part-of-an Acre be aliened, a fine 


is to be patd, and that of the whole Rent foꝛ every parcel is held at 


the time of the fAitenation by che whole Bent, and no appotiming 
thereof tan be but lublequent to the Alienation, ad this the whole 


Court held aw unreaſonable Cuſtom; and it is det fozth ſt conld - 
not be otherwiſe under ſtuod than that a ſine ſhoumd be due, viz. 4 


year and hall s Rent upon the auenatton ol any part of the Lant 
held by ſuch Rent. To 3:28; 4 

The Court doubted allo whether the Cuſtom: was good as 8 
the clarming an Alienation ne upon an Alienation faz Life, becauſe 
by that the tenure of the Lands aliened is not altered, fo; the Re- 
8 18 fill * _ * * fame rec e 1277 


2 22 * 2 * 
— 


ja an aston of Debt for Ws the Plaintiff declared againſ the 
Defendant an Attazney of this Court, præ ſente hic in Cuff in 
ptopria perſona ſua upon a'Bond of 341. 
The Defendant pleads in Bar, quoad quirique: Ehen aur folid 
& tres dena of the aſozeſatd 341; that the Plaintiff poſt confecrio- 
nem ſcripti obligat᷑ prædict᷑, ſalicet viceſimo, &c. anno: &. 
— — —— ſuum acquietantiz cognovillet ſe accepiſſe 8 
'Defendente 5; l. 6s. and 3 d. in part ſolutionis majoris 
ſummæ, ond pleaded a frivolous Piea as to the reſt of the Boney, 


Hand and Seal fo2 5 l. 68. and 3d: part of the Money due uiight 
have been pleaded in bat of the whole ; and that if the Dekendant 
here had relied upon it, it would have barred the Plainttif of the 
whole. Vide fo2 that matter, Hollingwoth and Wherſton, Style 
212. Aleyn 65. Beaton and Foreſt. Note, here the payment was 
fince the Aion brought, and pleaded in abatement; where it was 
lad, that it could not be lo pleaded without an Acqquittance. Vide 
Kellew. 20, 162. 3 H. 7. 3. B. receipt of parcel pending the {Urtt, 
7 H. 4. 15. a. But it ſeems clear by the Book of Ed. 4. 207. Mo. 
886. Speke verſus Nchards, That if part be reteiued, and an Ac- 
quittance given Sefoze the ion, it isa Bar only rr 
it rents the 12855 en en . r e 27 09-85 


* 
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Caſe brought Cantaby if, W BRAHAMUuS ALLEN nip de Granceſter 

am br.. in Com̃ prædicto Veom̃ — foir ad reſpon- 

per folding dend Roberto Dickman Gem de placito tranſg? ſup Caſum, &c. 

the Flainrif's Et unde idem Robertus per Robertum Drake Attorm ſuum queri- 

ing to Cu. tur quare cum præpoſitus & Scholares Collegii Regalis Beatz Ma. 

The College Fiz & Sancti Nicholai in Cantab? in Com pred" ſeiſit᷑ fuiſſent de 

of St Mary un Capitali Meſſuagio cum pertinem in Granceſtef in Com̃ prædi- 

las feed in ct ac de centum & ſexaginta acris terræ arabif jacen in communi. 

le © bus campis de Granceſter prædicta cum pertinen in dominico ſuo 

ut de feodo in jure Collegli ſui prædicti iidemq; Præpoſitus & 

Scholares & omnes il? quorum ſtatum ipſi habuer̃ de & in tenemen- 

4 Cuſtom for tis prazd* cum pertinem a tempore cujus contra memoria hominum 

aloe fed NON exiſtit habue? & habere conſuever̃ ꝙ ſe Firmariis & Tenentibus 

their Lend. eorundem Tenementorum cum pertinen libertatem Faldagii (An- 

glice, Foldage) omnium ovium (ovibus ſuis ꝓpriis & ovibus te- 

nen & occupatorum p tempore exiſten quorundam Meſſuagiorum 

& Terrarum in Villa de Coton in Com _ qui a tempore cujus 

Common of CONttarid memoria homind non exiſtit reſpective uſi fuet̃᷑ interCoiare 

Vicinage. cauſa vicinagii in quibuſdam commumibus campis de Granceſter 

rædꝰ cum ovibus ſuis in & ſuper prxd” Meſſuagiis & terris ſuis in 

Levant and Caton præd levan & cubam except) euntium & depaſcen infra 

r communes campos & territoria de Granceſter prædicta 3 viceſimo 

From ſuch a (unto die Marti uſque primum diem Novembris quolibet anno . 
day to ſuch a dicke centum & ſexaginta acras terræ arabif percipiend' & faldin 

8 tahquam' 4d tenementa ptrædlicta cum pertinentiis pertinen prædi- 

ckiſque Præpoſiti & Scliolaribus Collegii ptæd' de Tenementis pdittis 

The Principal cum pertinem in forma prædicta ſeiſiĩ exiſted Præpoſitus & Schola- 

demiſe to che res poſſta ſcilicet decmo nono die Octobris Anno Domini milleſimo 

aden! ſexrentefimo octogeſimo primo apud Granteſter praditctam quodam 

Johanne Coppleſtan Sacræ *Theologiz! Profeflor'adtunc Præpoſito 

Collegii prædicti exiſten p' quandam Indenturam inter ipſos Præ- 

poſitum dc Schrſtares ex una parte 8c quendam Johannem Witte- 

wronge Mit & Baronet᷑ ex altera parte factam cujus alterà partem 

Sigillo coi ipſorum Prepofiti & Scholarium ſignat᷑ idem Robertus 

Dickmann hic in Our ꝙfert cu jus dat᷑ eſt eiſdem die & anno dimiſe? 

Habendum. Sc ad firmam tradider eidem Johanni Wittewronge Tenementa pdi- 

| cta cum pertinen habend' & accapand*/prefat Johanni & Aſſign ſuis 

a tempore confectionis Indenturz illius uſque plenum finem & termi 

7or 21 years. DUM viginti and extunc ꝙx ſequen & plenar complend' & finiend' 

Virtute cujus dimiſſionis p̃dictus Johan in Tenementa pd' cum per- 

Leſlee enter. t1neD intravit & fuit inde poſſeſſionat᷑ Et fic inde poſſeſſionat᷑ exiſteñ̃ 

idem Johannes poſtea ſcilicet decimo die Auguſti Anno Domini mil- 

leſimo ſexcenteſimo octogeſimo ſecundo apud Granceſter præd 

I 9 [- 
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dimiſit & ad firmam tradidit eidem Roberto Dickman Tenementa 4 ng 
tædicta cum pertinen. habend. & occupand. eidem Roberto & Af the Plaintiff. 
ign. ſuis a Feſto Sancti Michaelis Arch. tunc prox ſequen' uſque 
plenum finem & terminum (ex annorum extunc px. ſequen. & plenar̃ for ix yeus. 
complend. & finiend* virtute cujus dimiſſionis idem Robertus in 
craſtino dicti Feſti Sancti Michaelis Atch. Anno Domini milleſimo 
ſexcenteſimo octogeſimo ſecundo ſuptadicto in Tenementa prædicta The Ledze Ea- 
cum pertinen intravit & fuir inde poſſeſſionat' uſque finem & expi- 
tationem ejuſdem termini prædictus tamen Abrahamus præmiſſorum 
non ignarus ſed machinans & fraudulenter intendens ipſum Rober- 
tum minus rite ptægravare ac eum de faldagio prædicto ut prefer- 
tut habend' impedire ac de proficuo & commoditate inde totaliter 
deprivare diu ante finem termini prædicti ult. mentionat. ſcilicet 
primo die Maii Anno Regni Domini Jacobi ſecundi nuper Regis An- 
gliæ tertio oves (videlicet) ducent. oves ipfius Abrahami in com- The Cauſe «x 
munes campos de Granceſter præd' ibidem depaſturand* poſuit & . 
oves ibidem cun. & depaſcend. extunc uſque decimum diem Sep- 
tembris tunc prox. ſequen exiſtenꝰ ante ſinem termini prædicti ult. 


„ 1 ̃ - 0 es Co RR. 


n mentionat. cuſtodivit & continuavit ſed oves ill' in aut ſuper præ- 
5 dictas centum & 3 acras terrz arabilis ipſius Roberti vel in 
e aut fuper aliquam inde parcellam minime faldavit ſicut ipſe debu- Por got Folding 
T iſſet nec permiſit iplum Robertum habere beneficium faldagii eatun- — 2 
nf dem præd' Abrahamo duran eodem termino non exiſten” renen five ton. 
2 occupatore aliquorum meſſuag ſive terrarum in Villa de Corgn pred 
0 de quibus tenen five occupator* inde pro tempore exiſten . 
þ cujus contrarium memoria hominum non exiſtit uſi fuer. intgrebicare 

cauſa vicinagii in prædictis communibus campis de Granceſter ptæ- 
i- dict cum Ovibus ſuis prædict'ꝰ ut præſertur per quod idem Rober- per quod the 
is rus proficuum & advantagium taldagii ovium prædictarum ſuper præ- the beef | 
1 dictas centum & ſexaginta acras terræ arabil' quibus ipſe gaudere de: Voldage. 
0 buiſſer p tempus illud omnino ꝓdidit & amiſit ad dampuum ipſius 
by Roberti quadraginta librarum & inde produc. Seftam, &. 
0 Et prædictus Abrahamus per Richardum Pyke Attorn' ſuum ven. xe, Gailry . 
e & deſend' vim & injur quando, &c. Er dic' qd” ipſe in nullo eſt pleaded | 
be culpabilis de pmiſſis prædictis ſuperius ei 5 prout prædictus Ro- 
n bertus ſuperius verſus eum queritur Et de hoc potd ſe K. Patriam 
18 Et prædictus Robertus ſimiliter Ideo przcepr” eſt Vie quod venire fac 
er hie a die Sanct Trin. in tres ſeptimanas duodecim, &c. pet quos, &c. | 
i- Et qui nec, &c. ad recogn', &c, quia tam, &c. in in. 
15 nenen ä 5 f 
ni | | 
d. 
r- 
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Dickman verſus Allen. 


rot 165. I ah auen upon the Cale, the Defeiitant declared, Chat the 


P2ovoſt and Scholars of King's College in Cambridge were 
ſeized in Fee in jure Collegii of a Meſſuage in Granceſter in Cam- 


bridge, and 160 Acres of Arable Land, lping in the common 


Fields of Granceſter afozeſaid; and the ſaid P2ovoſt, &c. and all 
thoſe whole Ettate they have. in the Tenements afozeſaid, have 
time whereof, 8c. fo; 1 ee their Farmers and Tenants 
of the ſaid Tetiements, li 


Tenement pertinent, and then ſets fo2th a Leaſe made by the Pꝛo⸗ 
voſt and Scholars to Sir John Witwtong, of the ſaid Meſſuage and 
160 Acres fo! 20 years, which ſaid Sir John let them to the 
Plaintiff fo? ſix years, by virtue whereof the Plaintiff entred and 
was poſſeſſed ;.. and the ſaid Defendant, Præmiſſorum non ignarus, 


did put 200 Sheep into the common Fields of Granceſter afoze- 
ſaid, and there kept and depaſtured them fo2-a certain time; (ed 


oves illas in aut ſuper præd. centum & ſexaginta acras terre arab. 


4 - 


1cut 4 


faldaiini ekrundem (and thews how. the Defendant was not within 


exception) by which the Plaintiff loſt the pzofit of the Foldage, &c. 


and laid it to his damage of 411. 

The Dekendant pleaded not guilty, and a Uerdi# was. foz the 
Plaintiff. And it was moved in Arreſt of Judgment, that the Plain⸗ 
tiff had not in his Declaration let foꝛth a ſufficient Cauſe of Action; 


ko he ſaith that the Defendant had not folded his Sheep upon the 


160 Acres as he ought ; and it is not let kazth, that the Cuſtom 
was fo2 the Owner of the Sheep to bzing his Sheep ta fold them 
R r args 
But it was objetten on the Plaintiff's part, that the wozd Fal- 
Gagiom 9 75 as much, and it was the ulage in Norfolk and 

olk fo2 the Dwner of the Sheep ta put his Sheep into the 
Loꝛd's Land and fold them there, fo2 which the Low pꝛovided 
Hurdles, and pꝛepared the Fold to receive them; and of this Fal- 
dagium a Fine was levied of inter a? as is repoꝛted in 1 Ed. 3. fo. 2. 
and the uſage in Norfolk and Suffolk is there mentioned. And it 
was ſaid in a Poſſeſſoy Aﬀion tis enough to ſay ſicut debuit, 


without ſetting fozth any particular Cuſtom oz Pzeſcription : 


And Dent and Oliver's Caſe was cited, 2 Cro. 122. where an Adti⸗ 
on was bought fo2 diſturbing of him in taking of Toll ad Feriam 
ipſius le Plaintiff ſpeftan; and it was moved after Uerdie, that he 

4 \ | 
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bertatem Faldagii (Anglice, Foldage) 
omnium ovium (except, &c.) euntium & depaſcentium infra com- 
munes campos & territoria de Granceſter præd ſuper præd centum. 
& ſexaginta acras Terræ pcipiend. & faldand. tanquam ad przd' 


fins quer vel in aut ſuper aliquam inde. parcell, minime faldavit 
178 nec permiſit ipſum Querentem habere beneficiũ 
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mave no Title by Preſcription 02 Cuſtom ta the Toll, and it was 
held by the Court to be ſufficient in a poſſefſozy Action to ſap, ad 


Feriam ſuam ſpectant': So alſo in an Action fo; ſtopping of a way 


belonging to his Houſe, without ſetting fozth any Pꝛeſcriptian, be- 
tween St, John and Moody, a late Caſe; and if this ſicut debuit 
is not ſifſicient, tis laid further in the Declaration that he did not 
permit the Plaintiff to have the benefit of this Foldage. 
But the Court held the Declaration inſufficient, fo2 that there 
is no Authonty in any Book of Lam to ſhew that the word Fal- 
dagium did impiy ſo much as was pzetended on the Plaintiff's part; 
Faldagium is to have Sheep folded in his ground, as Falde curſus 


is a Sheep walk oz feed foz his Sheep; and if it be the uſage in 


caſe of Foldage fo2 the Owner of the Sheep to-bzing his © 

to the Fold, it ought to have been ſo ſet fozth, top the Court cat- 
not take notice of the paivate uſages of Countries; and it the 
Fladagium did impiy what the Plaintiff would have it, then. it 
ſhould have been -fet fozth, that the Plaintiff had ſet-up a Fold in 
the Land where the Sheep were to have been folded, foz he was to 
do the firft ack, which muſt habe been chewn, if all the particulars 
had bern ſet fozth ; and ficue debuĩt is not enough here fo2 the ab 
ſcurity of the wozd Faldavitz ſo that it doth not appear to the 
Court what ought to have been done on the Oefendant's part; and 
to ſay non permiſit Querentem habere benehgigm Faldagii, was not 


good without ſbewing how he diſlurbed him, as 8 Co. in Francis's 


Caſe. Sed nota, That was upon Demurter; but here tis not poſt. 258 


ſaid non permiſit the ÞPlatntiff habere Faldagium, 02 non permiſit 
eum faldare, but non habere beneficium- faldagii ; ſo that it was 
not certain what was meant, fo2 the Sheep might be folded, and 
pet he might be depuved of the benefit of the Foldage : Andhe 
Chief Juſtice ſaid, Here the Preſcription is laid ta have the Sheep 
going infra communes campos & territoria de Granceſter ta bę 
folded, and territoria is a wow unkown in the Law, ſo no cer⸗ 
tainty in the Pꝛeſcription. N N ne 

Nota, Here a Meſcription is laid in a Body Aggregate, in . 
que Eſtate, but that was help to be well enough, becauſe faz a 
thing appurtenant to the Manoꝛz. Vide 2 Cro. 673. Kellew. 140. B. 
I Inſt. 121. a. But fo2 the Reaſons above mentioned, the Judgment 
was ſtayed by the Opinion of the whole Court. 


T 3 George 
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Georg: ber * Funcher, 


Ebt upon a Bond. The Defendant dennis Oyer ok the 
Condition, which was to perkoꝛm certain Articles of Agree⸗ 
ment; and the Dekendant ſet fo2th the Articles made between the 
Defendant of the firſt part, the Plaintiff of the ſecond part, and 
Rebecca Morſe Widow, Joſeph Morſe, Samuel Morſe, John Morſe, 
Daniel Morſe, Nathaniel Morſe, Robert Morſe and Thomas Morſe, 
Sons of the ſaid Rebecca of the third part; by which it was rect: 
ted, that a MWartiage was intended between the Defendant 
Butcher, and the ſaid Rebecca, by means whereof the Defendant 
would become poſlefſed ol her Perſonal Estate, and in conſide: 
ration thereof the Defendant covenanted by the ſaiw Articles, inter 
ab (having alſo - recited that Robert Morſe deceaſed Father of the 
dad Joſeph Morſe, Samuel Morſe, John Morſe, Daniel Morſe, 
Nathaniel Morſe, Robert Morſe and Thomas Morſe; had by his 
Till bequeathed enilibet ipſorum- præd Joſepho, Samue?, Jobaf, 
Damie?, Nobert. & Tho. (omitting Nathaniel) the ſum of 50l.) 
with the laintiff, that the ſaid Dekendant would pay pd' Joſepho, 
Samue?, Johan, Nathanief, Robert & Tho. dict para legatio- 
nes velſummas quinquaginta libra? z and the Defendant pleads fur: 
ther; that he pald te ehe ſaid! Joſeph; Samuel, John, Daniel, Ro- 
bert and Thomas the ſaid: feverat. ſims of 5ol. and ſheweth Pet- 
© fozmance: ok all the other Articles. 

And to this the Plaintiff demurred, becauſe that he did not ſhcw 
that he paid 501. to Nathaniel Morſe, and expꝛeſiy covenanteth to 
Rar to * 29778 Nane and the reſt, the ſaid leveral Legacies 02 

8 of 50 J. 

Fed non allocatur, for in the recital of the lad Bequeſt by the 
chill, there is nothing mentioned to have been bequeathed to Na- 
thaniel, and though he cobenants to pay to Nathaniel as well as 
the reſt, yet it is legationes vel ſummas præd' and there being no 
Legacy to Nathaniel, and that appearing by the recital of the ill, 


his'Covenant-ſhafl- not oblige the MN to pay him an thing: 
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Trethewy verſus Elleſdonn 


13 Keplebin: The Plaintiff declared of taking his Cattle in a 
: ew called the Barncloſe in Barnwel in the County of Corn- 
wall. 1 175 a 1 ur 2 23] : 

The Defendant made Conuſance, ag Bailiff of Elizabeth Coſſen, 
und chews that Nicholas Coſſen wag ſeiſed in Fee of a Meſſuage 
and Lands, ot which the place where was and is par cel, and be- 
ing lo ſeized the th of September in the foutteenth year of the late 
King Charles the Second, by bis Deed indented pꝛoduced in Court, 
did grant to the ſaid Elizabeth Coſſen an annual Rent of 10 l. to 
be illuing out of the Pꝛemiſſes, to have to the ſaid Elizabeth and 
her Aſſigns fo2 term ok her Life, payable at the uſual Feaſts, and 
in caſe it were arrear that it ſhould be lawfil ko; her to diftrain, by 
virtue whereof: the ſuld Elizabeth Coſſen (Who is ſtill living) be- 
came ſeiled ot the Rent fo2 her Life, and avers khat the uſual Feaſts 
are our Lady Midſummer, Michaelmas and Chriſtmas, und fo 
40 J. fo? wut pearg Rent ending at Michaelmas 1668. the Defen- 
dant took the laid Cattle as a Diſtreſs fo2 the arreat ok Rent; 8c. 
The Plattiitiff demanded Oyer of the Jndenture, whieh was 
read, containing as kolloweth, viz. This Indenture made the 2gth 
day of September, &c. between Nicholas Coſſen, &c' of the 
one part, and Elizabeth Cofſen, &c. and Nicholas Coſſen the 
younger, Son of the ſaid Elizabeth, of the other part, wieneſſetli 
That whereas the ſaid Elizabeth Coſſen hat given and ſurfendred 
into the Hands of the faid Micholag Coſſen one | Indenitire of 
Leaſe of an Annuity, dated the 15th of urch 1657. of ten 
pounds yearly, going out of all that his:Bafton and Demeſtt 
called Meldet, for à ferm yet to come, as in and by the ſaid 
Indenture of Leaſe more fully and at large appeareth, Hath Gi- 
ven, granted and confirmed, and in and by theſe Preſents, 
doth give, grant and confirm unto the ſaid Elizabeth Coſſen, 
her Heirs and Aſſigns by theſe Preſents, one Annuity or Yearly 
Rent of ten pounds, to be iſſuing and going out of all that his 
Barton, &c. to Have, Receive and take yearly the ſaid Annui- 
ty to the ſaid Elizabeth Coſſen and Nicholas Coſſen the young- 
er, and the Survivor and Survivors of therh, at the uſual Feaſts. 
in the Year, by equal Portions; and if it ſhall happen the ſaid 
Yearly Rent to be behind after any of the (aid Feaſts, that then 
it ſhall and 1 be lawful to and for the ſaid Elizabeth, during 


ber Natural Life, and for the ſaid Nicholas Coſſen the younger, 


3 after 
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Ander her Death, to enter into the Pretniſſes, and diſtrain, d. 10 1 
Witneſs whereof, & c. 

Quibus lectis & auditis idem | Querens dicit quod cognitio præd 
in forma præd' fact & materia in eadem content. ac factum inden- 
tu? præd. in forma præd. fact. minus luffciem i in lege exiſtunt, &. 
and the Defendant joined in Demurrer. 

It was argued fo2 the Plaintiff, that there is no Gfficient-Gunt | 
by this Indenture; fo2 it fs ſaid to be made between Nicholas of | 
the one part, and Elizabeth and Nicholas Coſſen junior of the other 
part, and then recited the Surrender of a fonner Gzant; after 
which came the words, Hath given and granted, and by theſe Pꝛe⸗ 
ſents doth give and grant, &. and no Gzxanto? named, but if ie 
ſhould be talen fo2 a Oꝛant from Nicholas Coſſen, tis a Ozant ta 
Elizabethęgand her heirs, and the habend. cannot alter the Nꝛemiſies 
in the limitation of the Eſtate iu the Gant of a Rene; and the Dr: 
fendants in their Pena ſet fozth, that the ſaid Elirabeth was ſeifcy- 
of the ſaid Bent fo2 her Life, ut de libero Tenemento; ſo there is 
a material variance between the Judenture and the Plea. | 

The Court were of Opinion as to the firſt matter, Thatit 
* @ good Gem, the Indenture being between Nicholas Coſſen 
of the ous part, and Hizabeth of the other: part; and then after a 
recital ſaith, Path given and granted ta Elrabeth, g. That muſt 
be taken, that Nicholas Coſſen hath given aud granted, and that 
the Comiſance ſetting her forth to be teixed fo? Life, whereas there 
paſley an Eſtate in Fee, was a material vartance. 

The Chief Juftice Pollexfen ſeemed ts incline, that it was a 
Rent-charge fo2 Life, fo the power of Diſtreſs was given to her 
only fa; Life, and a Rent-ſeck in Fee, and that it was as a Grant 
of twa ſeveral Rents;; and then the Pleading was good. 

But the other Jyftices. held it wes one intite Rent, and that ſhe 
had it with a Paivilege of Diſtreſs during her Life only; e 
was nn che en e n eh 
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gre Facias upott a Recognizante of Bail in this Court, 
upon condition, That ik Judgment thould be had againſt 


- the Principal in an Action of Debt koz 20001. in this Court, 
that he (ould pay the Debt and Damages recovered, 02 ren. 


der his Body in Execution to the Pziſon of the Fleet; and ſetg 
foith, that he recovered the ſaid Debt of 20001. and 121. pro 


damnis, Termino Paſchz, 4 Jacobi Secundi nuper Regis, and that 
the ſaid Money, noꝛ render hitnlelf in 


-The: Defendants plead to this $cire- fac. that the Boney, 
prætextu cognitionis præd. in præd. brevi de Scire fac. mentionat 
de Terris & Catallis, &c. præd' Defendentis fieri ad uſum pred”. 


the Defendant did not pab 
Execution, dec. 


Timothei Dod levari non debet quia dicunt quod Narratio ſuper 


qua judicium præd' in ptæd' Brevi de Scite fad mentionat᷑ ob- 


ten? fuit verſus ipſum Willielmum Dawſon, ſeu aliqua alia nar- 


tio in placito debiti non fuit exhibit in Curia hic in Termino 


paſchæ Anno Regni dicti nuper Regis primo quo Termino recog- 
nitio præd. facta fuit nec ad aliquod tempus infra duos termi- 


nos poſt præd. Terminum Paſchz proxime ſequem unde pro de- 


fectu Narr” per præfatum Timotheum Dod verſus przfat Williel- 
mum Dawſon in eadem Cu? ante ſinem przd' duorum termino- 
rum præd' ſumma duarum mille librarum per curſum legis de Ter- 
ris & Catallis præd' Defend. vel eorum alicujus fieri & levari floii 
debent & hoc parat᷑ ſunt verificare unde pet Judicium, 8c, . 


To this the Plalntiſf vemurg, and Judgment was given fozthe 


Plaintiff; fo2 altho' by coitrſe of the Court, if the Defendant lie in 
IJiſon' two whole Terms, without any Declaration put in, he 

ay get a Nute to be diſcharged; pet if a Declaration be after- 
wards delivered, and Judgment thereupon, 'tis a food Judgment, 
and the Bail will be liable in luch caſe. 


% 


Rogers verſus Bradly. 


Na Replevin fo2 taking of a Cow apud Liſcard in Cornwall, in 
1 a certain place there, called the Underway. | 

The Defendant made Conuſance as Bailiff to WilliamTrewman 
and Thomas Coll, and ſets fozth that Joſeph Mark diu ante, &. 
was ſeized in Fee of a Cloſe called Underway, parcel of the 


Mano2 of Liſcard, of which the place where was and is 


parcel, accowing fo the Cuſtom of the ſaid Yanoz; any * 
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fo ſeized the 9th Day of January, Anno Domini 1663, demiſed tg 
Sampſon Rogers the Pꝛemiſſes fo2 99 Pears from the Date of the 
Jndenture, if A. B. ſhould ſo long live, rendaing 10 J. yearly 
Rent, by vertue whereof the ſaid Rogers entered, and the ſaid 
Joſeph Mark being ſetzed of the Reverſion , in Fee, ſecundum 
conſuetudinem Manerii przd, upon the firſt Day ok February, 


Anno 1663 ſupradict. at a Court of the ſain, Mano: then held, - 


did ſurrender in Manus Domini Caroli Secundi nuper Regis An- 
gliæ, &c. adtunc Domini Manerii præd. ſecundum conſuetudi- 
nem Manerii prædict, the afozeſaid Reverſion and Rent to the 
uſe ok the ſaid Trewman and Coll, and their Heirs, to which 
ſaid T. and C. at the Court præd. Dominus Rex per quendam 
Thomam Moulton adtunc Seneſchal' ſuum Manerii præd' did grant 
the ſaid Reverſion and Rent to hold to them and their Peirs, ac. 
coming to the Cuſtom of the laid Manoz; and by vertue thereok 
the ſaid T. and C. became ſeized of the ſaid Reverſion and Rent 
in their Demelne as of Fee, accozding to the ſaid Cuſtom of the 
ſaid Manoz, and foz tive Yeats Rent, ending at Michaelmas, &c. 
bene cognoſcunt captionem, &c. 


To this the Plaintiff replied, and the matter in the Replication 


was frivolous, and Demurrer thereupon. 


But the Court gave Judgment fo2 the Plaintiff, becauſe the 
Conulance was inſufficient ; fo2 the Lands whereupon the Diſtreſs. 
was taken, being Freehold (fo2 ſo they muſt be taken to be, tho' it 
is ſhewn that Mark was ſeized accoding to the Cuſtom of the Pa 
no?,. becauſe it is not (aid at the Will of the Low) could not be 
conveyed by Surrender in Court, and an admittance without 
an Elpectal Cuſtom to paſs them in that Fozwm ; and tis not 


enough to lay, that he ſurrendzed them ſecundum .conſuetudinem 


Manerii, but the Cuſtom ſhould have been fully ſet fo2th, viz. quod 


infra Manerium præd. de tempore, &c. talis habebatur conſuetudo, 
&c. but here the Cuſtom is by Implication. x Cro. 183. Vaughan 
253. 2 Leon. 9. | | eit pt 


de 
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Lade werſus Baker & Marſh. 


Kane fl, HOMAS BAKER & Nicholaus Marſh ſum fuer. 8 
W ad reſpondend' Philippo Lade Gen de placito quare 
ceper averia ipſius Philippi & ca inſuſte derinuer” contra Vad & Tin 3 Vx" 

pleg, &c. Et unde idem Philippus per Brian Courthope Attorn B. 2. 

ſuum queritur ꝗqdꝰ ptædicti Thomas & Nicliolaus viceſimo die Mattii 

Anno Regni Domini Jacobi Secundi nuper Regis Angliæ, &c. quarts 

apud Barham in quodam Clauſo Terræ ibidem (vocar' le fourteen 

acres) cepit averia ipſius Philippi, videlicet, tres Spadones & unam 

Equam & ea injuſte detinuer contra vad & pleg quouſque, &c. unde 

idem Philippus dic qd' ipſe deteriotat* eſt & dampnum habet ad va- | 

lenciam viginti librar Er inde produc” Seam, cc. 
Et prædicti Thomas Baker 8 Nicholaus Marſh per Johanne — 2 

Wade Attorid ſuum ven & defend' vim & injut quando, &c. Et 

idem Nicholaus Marſh bene advocat ac prædict' Thomas Baker 

ut Balivus ejuſdem Nicholai bene cogn caption averiorum præd in 

prædicto loco in quo, &c. & juſte, &c. quia dicunt quod prædict 

locus in quo ſupponitur caption' averiorum præd' fieri continet & 

ptædicto tempore quo, &c. continebat in ſe quatuordecim act, Tertæ 

cum pertim in Barham præd' quodq; diu ante prædict tempus quo, 

&. quidam Robertus Lade Armig & Lancelot Lade filii ptædict' Seite in Foe :- 

Roberti Lade fuer” ſeiſit de eiſdem quatuordetim act Tertæ inter“ 

alia in Dominico ſuo ut de feodo & ſic inde ſeiſitꝰ exiſted iidem 

Robertus Lade & Lancelot Lade diu ante prædict,. tempus quo, &c. 

ſcilicer primo die Octobris Anno Regui Domini Caroli Primi nuper 

Regis Angliæ, &c. viceſimo quarto apud Barham prad* per quoddam 

Scriptum ſuum Indentat' inter ipſos Robertum Lade & Lancelot And by ee. 

Lade per nomina Roberti Lade de Barham in Com Kane Armig & bar, 

Lancelot Lade fi? ptædict. Roberti Lade ex una parte & quendam 

Nicholaum Marſh nuper defunct Avum præd. Nicholai Marſh modo 

defend* per nomen Nicholai Marſh de eadem Yeom' ex altera parte 

ibidem fac” cujus ſcript” alteram partem ſigillis præd' Roberti Lade & 

Lancelot Lade ſigillat iidem Thomas Baker & Nicholaus Marſh modo 

Defend* hic in Cur. profe? cujus dar” eſt eiſdem die & anno pro & in 
oonſideratione centum lib? bonæ & legalls Monet Angliz eidem Ro- 

berto Lade in manibus folur' pro ſeipſis & Hzred* ſuis” deder con- 

ceſſer & confirmaver* præfat. Nicholao Marſh avo & Hzredibus ſuis 

quandam annuitat᷑ five annual. reddit* oo libr. bonæ & legalis Mo—- 

net Angliæ exeunt de omni iP Capita? Meſſuagio five Tento cum ing out of 
pertim in Barham ptæd' & exeun de omnibus tetris & hæreditament' et 
in Barham præd' Meſſuagio prædicto ſpectafd & tunc in occupatioe 
prædicti Roberti Lade unde prædict. locus in quo, &c. eſt & prædict 

tempore quo, &c. fuit parcel? Habend renend” percipiend' & _— 

| U 1 
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end' annual' reddit præd. ptæfat Nicholao Marſh avo Hæred & 

| Aſſign ſuis imperperuum ad, ſolum opus & uſum prædicti Nicholai 

meer, to the Marſh avi Hzred' & Aſſign ſuotum imperpetuum ſolvend' annu- 

ance ia fee atim apud meſſuagium præd ad Feſta Annunciaconis Beatz Mariæ Vit- 

ginis & Sancti Michaelis Archi per æquales portiones vel infra octo 

dies prox? poſt quodlibet prædictorum Feſtorum. Et fi contingeret 

And if behind, Pred”. annuitat᷑ ſive annual“ reddit octo lib? five aliquam inde par- 

ins ate dem atetro fore & inſolut᷑ per ſpacium octo dierum prox. poſt aliquod 

: prxd” Feſtotum ſolution dierum quod tunc & deinceps licit forer pra- 
a dicto Nijchalao Marſh avo Hzred' & Afſig ſuis in ptæmiſſis pray” | 

intrare & diſtringere & diſtrictiones illas imparcare quouſque præ- 

dictus Nicholaus Marſh avus plene content & ſolut᷑ ſoret inde ſub 

Upon condiri- COnditione quod ſi przzd* Robertus Lade vel Lancelot Lade Hæred' vel 

on to be void Aſſigñ [uz vel eorum aliquis bene & ſidelit᷑ ſolveret vel ſolvi cauſaret 

of a Sum of prædicto Nicholao Marſh avo Hæted' vel Aſſign ſuis ſummam cen- 

l. in futuro. cum Jibrarum legalis Monet. Angliz cum arreragiis ſi aliqua eſſent ad 

.. - vel ſuper.diem Sancti Michaelis Arch' qui eſſet in Anno Dom̃ Dei no- 

ſtrim illeſimo quinquages ſexcentes primo apud meſſuagium præd quod 

tunc conceſſio illa & omnia in eadem content᷑ forent vacua & nullius 

valor̃ in lege aliqua re antea content in contrarium non obſtant᷑ prout 

| per idem ſcriptum indentat plenius apparet. Et iidem Thomas Baker 

| & Nich. Marſh modo Defend? ulterius. dicunt qd? nec ptæd' Robertus 

| The 1-51. was Lade vel Lancelot Lade Hæred' vel Aſſign ſui vel aliquis corum ſol- 


not paid. 
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verunt aut ſolvi cauſave nec corum aliquis ſolvit aut ſolvi caula- 
| vit præfat Nich. Marſh* avo in vita ſua przd' ſummam centum lib? 
| ſuper prazd' Feſtum S. Michaelis anno Dom mil leſimo ſexcenteſimo 
| quinquageſimo primo przd' ſecundum. formam & effectum Couditi- 
onis in ſeript᷑ indentat᷑ præd vittute cujus quidem conceſſionis pra- 
dictus Nicholaus Marſh arus de annual reddit præd' ſuit ſeiſit in 
dominico ſuo ut de feodo & ſie inde ſeifit᷑ exiſten prædictus Nicho- 
Jaus ayus' ante prædictꝰ tem pus quo, &c. ſeilicet viceſimo octavo die 
Tue Grantee Novembris Anno Dom milleſimo ſexoenteſimo quinquageſimo quar- 
made bis Will, to apud Barham piæd' condidit teſtamentum & uitimam voluntat 
ſuam in ſcript᷑ & per eandem voluntat ſuam (inter alia) deviſavie 
_ 4nd deviſed it pred? Annuitat ſive annua? reddit octo libr Aliciæ exee ejus pro 
the Education & duran' vita ſua natural” pto education & vict nept ſuorum Anm 
nds Children. & Aliciæ Waters quouſque pervenirent ad ſeparal! ætat' octodecim 
annorum & poſt uxo? ſux mortem & tak ætat᷑ octodecim annorum 
| præd Ann & Aliciæ Waters tunc prædictus Nicholaus avus per ult 
| voluntat᷑ ſuam prædictam voluit quod filius ſuus Rich' Marſh & 
| _ den Hzred" ſui haberent præd' annuitat five. annua? reddit. octo lib? 
-o bis Sons, ſolyend. decem lib ſeparatim (Anglice, a piece). prædict Anm & 
Aliciæ Waters & Seam libr 255 monet᷑ Ang? Nich Waters ſtatri 
przd” Ann & Aliciæ | | 
ſuæ fi eſſent Ktat præd ad eandem 7 &. extunc voluit & le- 
gavit pred annuita? ſive annua?” raddit ofto. libr prædict filio ſuo | 
„ 7 een 
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aters-infra ſex, menſes prox poſt. mortem Ux 
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ſuo ut de feodo & ſolvit præd. ſeparal legata præfat. Ann. & Aliciæ dea paid we 


anno & pro diverſis aliis bonis cauſis & conſiderationibus ipſum 


ad vel ſuper Feſtum diem Sancti Michaelis Archi prox' ſequerd dat 


| : | 
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Rich, & Hæred. ſuis imperpetuum & ptædict Nicholaus avus poſt | 
confetion. teſt i ſui prædicti & ante prædictum tempus quo, &c. N 
ſcilicet primo die Junii Anno Dom̃ milleſimo ſexcenteſimo quinque- The rene 

geſimo ſeptimo apud Barham præd. obiit ſic inde ſeiſit poſt cujus 
quidem Nicholai Marſh avi mortem prædict Alicia Ux* ejus virtute i 
teſt i præd', ſeiſitꝰ fuir de præd' annuitat' five annual' redditꝰ octo lib? t wit: fir 1 
inGominico ſuo ut de libero tento pro term̃ vitz ſuæ. Et ſic inde ſeiſit Nane 9 
exiſtem prædicta Alicia Ux* prædict' Nich' Marſh defunct' die ante Y 
prxdictum tempus quo, &c. ſcilicet tertio die Junii Anno Dom̃ʒ mille- [ 


ſimo ſexcenteſimo quinquageſimo octavo apud Barham ptæd' obiit 44 dies. 1 


ſt cujus quidem Aliciæ Ux mortem prædict. Rich Marſh fuit ;,.... - 
eiſit' de præd. annuitat' ſive annua? reddit octo lib? in dominico 


ized, 


egacies, 1 


& Nich! Waters ſecundum formam & effectum teſtamenti pred. 
ſcilicer apud Barham præd' Et fic inde ſeiſit᷑ exiſteñ prædict Rich 
Marſh diu ante prædict' tempus quo, &c. ſcilicet decimo die Au- 
guſti anno regni Dom Caroli ſecundi nuper Regis Angliæ, &c. tri- 
ceſimo ſecundo apud Barham præd' per quoddam ſeriptum ſuum ang conveyed ; 
indentat᷑ inter ipſum Rich Marſh per nomen Rich Marſh de Swing- — the 16 


field in Cold Kanè Veom̃ ex una parte & præd' Nich Marſh modo 


defend per nomen Nich Marſh filii prædict' Rich ex altera parte 
jbidem fact” cujus ſcripti alteram partem ſigillo prædict Rich Matſſi 
ſigillat iidem Tho. Baker & Nich Marſh modo defend hic in Cu? 
proferunt cujus dat᷑ eſt eiſdem die & anno pro & in conſideratione na- 
turalis amoris & affe&ionis quæ geſſit prædicto Nich modo defend 
filio ſuo & ſummæ quinque lib? legalis monet᷑ Angliæ per præd Nich 
Marſh modo defend eidem Rich Marſh & Aſſign ſuis ſolvend' ſecu? 
(Anglice, ſecured) duran vita ſua natura? ad duos dies ſolutionis in 


Rich ad hoc movent᷑ dedit & conceſſit aſſignavit & ttanſpoſuit 
prædict' Nicho? Marſh filio ſuo modo defend Hæred & Aſſign ſuis 
præd annuitat᷑ five annua? reddit octo libr habend & tenend did dun. 
annuitat᷑ five annual reddit᷑ octo lib? prædict' Nicholao Marſh filio 
modo defend Hæted & Aſſigd ſuis ad ſolum opus & uſum prædict' Tic Vies. 
Nicholai filii modo defend Hæted & Ailign ſuorum imperpetuum ſub | 


— 
= — — = * a 8 
— ——— ——ö— — - 


| conditione quod ſi Hzred vel Aſſign prexdia” Roberti Lade tunc de- Upon C 


funQ” vel ptædict' Lancelot Lade Hæred' vel Aſſign ſui vel aliquis *** 

corum bene & fidelit ſolveret vel ſolvi cauſaret prædicto Nicholao | 
Marſh filio modo defend* Hæred vel Aſſign ſuis ſummam centum & | 
octodecim lib? legalis mone? Angliæ apud Capita? Meſſuag' præd. | 


The Money 10 
was not paid. 


pred lndentur̃ ult᷑ mentionat᷑ quod tunc prærecirat᷑ ſact' annuitat᷑ & 
omnia articula clauſ. & res in eadem content forent vacua fruſtra & 
nullius yaloris aliqua re in eodem mentionat᷑ in contrarium non ob- 
ſtant᷑ prout per idem ſcriptum indentat᷑ ul? mentionat plenius appa- 
ret Et idem Thomas Baker & Nicholaus Marſh modo defend ulte- 

U 2 tius 
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rius dicunt quod Hæred vel Aſſign prædict Roberti non ſolverunt 
nec ſolvi cauſavet nec prædict Lancelot Lade Hzred' vel Aſſign ſui 
vel aliquis eorum ſolvit vel ſolvi cauſavit præfat. Nich Marſh modo 
defend* præd. ſummam centum & octodecim librarum ſuper præd. 
| Feſtum Sancti Michaelis tunc prox' ſequen ſecundum formam & ef- 
Vince fectum Conditionis in prædict' ſeripto indentat ult mentionat Vir- 
0s, and of the tute cujus quidem conceſſionis & aſſignationis ulf mentionaf acyg. 
5 gore cujuſdam Statuti fact apud Weſtmd in Com Midd' quarto dis 
Februarii Anno Regni Domini Henrici octavi nuper Regis Angliæ, 
c. viceſimo ſeptimo de uſibus in poſſeſſionem transferend* præd 
The Defendant Nich. Marſh modo defend' prædic' tempore quo, &c. fuit & adhuc 
Dominico ſo eſt ſeiſit' de pred? Annuitat᷑ five annua? reddit octo libr. in domini- 


ut de fcodo. co ſuo ut de feod Et quod quadraginta & octo lib? de reddit᷑ præd 


per ſex Annos integros finit ad Feſtum Sancti Michaelis Archi prox. 
for 6 Years ante prædict tempus quo, &c. prædict Nich. Marſh modo defend 
Rent due the gretto fuer & inlolut ad præd' Feſtum Sancti Michaelis Arch. prox 


Piitreſs was 


made. ante ptæd tempus quo, &c. & per octo dies prox poſt idem Feſtum 


The nes & prædict tempote quo, &c idem Nich“ Marſh modo defend in 


F ndant bene | 
adocar, and jure ſuo propt bene advocat. & prxdia* Thomas Baker ut balivus 
cognovit, prædict' Nich Marſh' modo defend bene cogn' caption averiorum 
Andintancs pfædictorum in ptædicto loco in quo, Bc. pro eiſdem quadraginta 
the Diſtreſs. & octo libt' de reddit pred? fic aretro exiſten & juſte, &c. ut in terris 
diſttictionꝰ prædict' Nich. Marſh modo defend* in forma prædict 
ger eie c., f e 
Et prædictus Philippus Lade dic qd”. per aliqua per præd' Tho- 
mam Baker & Nicholaum Marſh ſuperius in advocatione præd' alleg. 
iidem Thomas Baker & Nicholaus Marſh captionem averiorum præ- 
dictorum in prædicto loco in quo, &c. juſtam cognoſcere non debent 
quia dicit qdꝰ placitum prad' per eoſdem Thomam Baker &;Nicho- 
laum/ Marſh modo & forma præd' ſuperius placitat᷑ materiaque in eo- 
dem content᷑ minus ſufficien in lege exiſtꝰ ad captionem averiorum 
prædictorum in prædicto loco in quo, &c. juſtam cognoſcend' ad qd' 
idem Philippus Lade neceſſe non habet nec per Legem Tertæ tenetur 
aliquo modo reſpondere. Et hoc parat᷑ eſt veriſicate Unde pro defectu 
ſufficien placit in hac parte idem Philippus Lade pet judiè & damp- 
na ſua præd' occaſione captionis & injuſtæ detentionis averiorum 
prædictotum ſibi adjudicari. &c. | 
aber: Et prædict. Thomas & Nicholaus ex quo ipſi ſufficien materiam in 
Lege ad ipſum Nicholaum captionem averiorum prædictorum in præ- 
dicto loco in quo, &c. juſtam advocand Et ad ipſum Thomam ut 
balivum ipſius Nicholai eandem captionem in eodem loco juſtam cog- 
noſcend' in advocare & cognitione ſuis prædictis ſuperius allegaver 
quam ipſi parat ſunt verificare quam quidem materiam prædictus 
Philippus non dediò nec ad eam aliqualit reſpond' pet᷑ judicium & 
retorn' averiorum prædictorum unacum dampnis, &c. ſibi adjudicari, 
& c. Et quia Juſtic' hic te adviſare volunt de & ſuper præmiſſis pri- 
3 | uſquam 


Lemurrer. 
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uſquam Judicium inde reddant dies dat᷑ eſt partibus prædictis hic 


uſque a die Sancti Michaelis in tres Septimanas de audiend' inde ju- 
dicio ſuo ea qd' iidem Juſtiè hic inde nondum, &c. yy 


Lade fe Baker & Marſh. N | 


y . > » * 
— 


there called the Fourteen Acres. 0 7 
The Defendant Baker made Conuſance as Bailiff of Nicholas: 
Marſh, and-ſaith, That diu ante/prazd' tempus quo, &. one Robert 
Lade was. ſeiſed in Fee of the laid x4 Acres, and by his Deed in- 
dented, dated 1 Octob! 24 Car. 1. between him of the one part, 
and Nicholas Marſh, Gzandfather of the ſaid Nicholas Marth, of 
the other part, and pꝛoduceth the ſaid Deed in Court, in Conſidez 
ation of 1001. paid to him by the ſaid Nicholas Marſſi the Gꝛand⸗ 
ther, did grant to the laid Nicholas Marſh and his Heirs, an an: 
nual Rent of 8 |. tobe iſſuing out of all that Capital Meſſuage with 
the Appurtenances in Barham afozefaid, and out of alt Lands and 
Þereditaments in Barham afozeſatd, to the laid Meſſuage belong: 
ing, and then in the Occupation of the laid Robert Lade, unde præ- 
dict locus in quo eſt & ptꝛed. tempore quo, &c. fuit parcel? to be 
paid at our — and Michaelmas, by equal poztions, with 
power to diſtrath, if the laid Rent, oz any part thereof were be⸗ 
hind. Jet n | | 
And the Defendant further ſaith, . That by vertue ok the ſald 
Gant, the ſaid Nicholas Marſh the Gꝛandfather, became ſeized in 
Fee of the ſaid Rent; and being ſeized by his Will in TUriting, 
dated the 28th of November 1654. Deviſed the ſaid Rent to 
Richard Marſh and his Þeirs, and died; by vertue whereof the ſaid 
Richard Marſh became ſeiʒed in Fee of the ſaid Rent, and being ſo 


ſeized, diu ante prædict' tempus, quo, &c. viz. 10 Aug. 32 Car. 2. 


nuper Regis, by his Deed indented between him of the one part, 
and the ſaid Nicholas Marſh the Defendant, Son of the ſaid Richard 
of the other part, cujus Scripti- alreram partem ſigillo prædict 
Richard. Marſh (omitting ſigillat') idem Thomas Baker the Defen- 
dant hic in Cur profert, fo; and in Conſideration of Natural Love 
and Affection which he boze to the ſaid Nicholas now Oekendant, 
his Son, and the Sum of 5 J. pearly by him the ſaid Nicholas to 
the ſaid Richard Marſh, during the Life of the ſaid Richard, ſe- 
cured to be paid, and fo2 divers other good Canſes and Conſidera- 


tions conceſſit aſſignavit & tranſpoſuit to the ſaid Defendant Nich. 
.Marſh and his Heirs the ſaid annuity oꝛ Pearly Rent of 8 J. to 


the uſe ol the ſaid Nicholas Marſh, the Dekendant and his Heirs, 


prout 


22 fo2 taking his Cattle at Barham in Kent, in a place tt A 


1 Vent. 1:7. 
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1 Vent. 137. 
1 Mod. 173. 


tout per ĩdem ſcriprum indentat᷑ plenius apparet Virtute cujus qui. 
dem conceſſionis & aſſignationis ulterius mentionat & vigore Statuti 
anno regni Hen. 8. nuper Regis Angliæ viceſimo ſeptimo de uſibus 
in poſſeſſionem transferend prædict Nich defend fuit & adhuc eſt 
ſeifit᷑ de prædict annuaP reddit, &c. and fo2 48 |. fo2 ſix Pears Ar- 
rears at Michaelmas next befoze the taking of the Cattle, ta the 
ſaid Nicholas, the Defendant bene cognoſcit ut balivus ipſius Nj. 
cholai, &c. | 

To this the Defenvant demurs. : 

"Firſt, Jt is not ſufſiciently thewn-that the Place where, &. 
was charged with the Rent,foz the Rent is granted out of a Mel. 
ſuage with the Appurtenances in Barham, and out of all the Lands 
in Barham afozeſaid to the ſaid Meſſuage belonging, and then in 
the Occupation ok the ſaid Robert Lade unde ptædict locus in quo 
eſt & tempore quo, &c. ſuit parcel? ; and tho it were parcel at the 
time of the Diſtreſs taking, it might not be belonging to the ſatd 
Houſe, o; in the tenure of Lade at the time of the Rent granted, 
which ſhould have been ſhewn, and of that Opinion 'were the 
Court. | 

Secondly, In the Decd by which the Defendant Nicholas Marſh 
2 it is ſaid ſigillo prædict Rich“ Marſh, (omitting ſigil- 
at. 1 | | 216-437 ang 577 TT 

Sed non allocatur, fo2 it is ſaid befoze that per Scriptum indentat. 
ſactum, &. he granted, and that is enouggg. 

. Thirdly, Pere is a G2ant of the Rent from Richard Marſh 
pleaded without any Attoznment oz Enrolment. To which it was 
anſwered by the Counſel fox the Defendant, That it appeareth 
that the Gꝛant was made in Conſideration of Natural AﬀeFion 
ag well as Money, and ſo it ſhail enure as a Covenant to ſtand 
ſeized ; and fo2 this the Caſe of Croſſing and Scudamore was cited, 
Pal; 23 Car. 2. Rot. 871. where in Ejedment it was found by 
Special Uerdit that Nicholas Hele was ſeized of Lands in Fee, 
and that he made a Deed to Jane Hele, enrolled within fr 
Months, by which he did, fo2 and in Conſideration of Natural 
Love, Augmentation of her Poztion, and the Pꝛekerment of her 


in Marriage, and other good and valuable Conſiderations, Give, 
SGzant, Bargain and Sell, Alien, Enfeoff and Confirm unto 
the ſaid Jane and her Heirs the ſaid Lands, and in the ſaid 


Deed there was a Covenant, that after due Execution, 8c. the 
ſaid Jane ſhould quietly enjop, and alſo a Clauſe of Warranty; 


, and the Jury found that there was no other Conſideratfon than 


what was expꝛeſſed in the Deed, ur ſupra; this Deed could not 
enure as a Bargain and Sale, but it was adjudged that it ſhould 
wozk as a Covenant to ſtand ſeized; and Watts and Dix ' g Caſe 
was alſo cited, Sti. 188, 204, where Roll. ſaid, If Lands are paſſed 


3 fo? 


Am > me@S©D XA ava. 


Vol. I, Hill. Anno & W. & M. in CB. 151 


foz Money only, the Deed ought to be enrolled , but if for Boney 
and Natural Aﬀettion the Land will paſs without Enrolment. 


The Court here in the Puncipal Caſe inclined, that this Gant ++ 


would wozk as a Covenant to ſtand ſeized. oe 

But Pollexſen, Chief Juſtice, was of Opinion that it ought to 
have been fo pleaded,” and not to uſe the Moꝛds conceſſit a & 
2 — is to plead it as à Gzant at Common Law. Po- 

ca 260, 200. 2 s Torn 43h 
Powell and-Vencris M concelve that it was pleaded ſufficiently, 
in regard it was ſaid that by vertus of the Deed and Statute 
Ales he berame ſeized ;-dit leave was given by the Court to ameny 
the Plea- as the Dekendant hond fee cauſe © © 


- Qccozviagly the Plea was amended only by adding ot an allega 
tion, that the Deed from the Father to the Son had no orher Ere- 
cution but Sealing and Delivery, and ſo did operate by way of Co- 
venant to ſtand ſeized, and thereupon the Avowant had Judgment in 
the Common Pleas. GOES 64 


Note, Upon a Writ bought tipon this Judgtttent, entred Trig. 
3 Will. & M. Rot. 269. in B. R. this Jubgment was eevetſed; 
that the Cofiveyance ktom Marſh to his Son was pleaded by way o 
Gꝛant without Attomment ; and the Averment that operated by wi 
of Covenant to ſtand ſetzeb, did not help it: But it ought to have 
been pleaded politibeſp, that the Father did covenant to ſtand lenz ed. 


Bland verſus Haſelrig & alios. 


A arto Jacobi Secundi the Caſe was, an Aſſumpſit was bꝛought 
| againſt four, who pleaded non Aſſumpſet᷑ infra ſex annos, ann 
the Uerdi# was, That one of the Defendants did afſume infra ſex 
annos, and the other non Aſſumpſit. And it was moved that no 
Judgment could be given againſt the Defendant, upon whom the 
Qerdi# was found, fo? this is an lndeb' aflump* fo2 Goods ſold, and 
tis an intire Contra, and they muſt all be found to pzomiſe, o2 elſe 
'tis againſt the Plaintiff, : 

Toxts are in their nature ſeveral, ſo one Defendant may be found 


gullty and the other not guilty, but tis not lo in Actions grounded 


upon Contract. a | 
Pollexfen, Chief Juſtice, Powell and Rokeby were of Opinion in 


this Caſe. That the Plaintiff could not have Judgment. 


Ventris inclined to the contrary, he admitted if an Indebirar Aſ- 
ſumpſit he bꝛought againſt four, and they plead non Aſſumps and 
found that one of them aſſumed, this is againſt the Plaintiff, fozhe 
fails in his Aion. But in the Cale at Bar it map be taken, = 

* N y E 
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they did all pzomiſe at firſt, and that one of them only renewed the 
pꝛomiſe within ſix Pears : The Plea of non Aſſumpſit infra (ex anno 
implies a pꝛomile at firſt, and ik one ſhould renew his promiſe within 
ſir Pears, tis reaſon it ſhould bind him, and the Plaintiff muſt ſie 
them all, 02 elſe he will vary from the Dziginal Contra. = 
But the Chief Juſtice ſeemed to be of an Opinion, that if the pꝛo⸗ 
miſe were renewed within the fix Pears, vet if not upon anew Con: 
ſideration, it ſhould not bind; and if there were a new Conſidera-. 
tion, the Action will lie againſt him that maenuled alone. Sed Quzre, 
fo? the common Pꝛactice is upon aPlea of the Statute of Limitati. 
ons to p2ove only a renewing the Pꝛomiſe without any further Cott: 
fideration, but a bare owning the Debt is not taken to be ſuffice. 
ent; Quzre, if the firſt Conſideration upon repeating the Pꝛomiſe 
within lr Years be not enough to raiſe a nem Caule- of Aﬀion? | 
Judgment was given to2 the Defen dann.. 
| „ $1 £171 & #15 Korn LEE 85 4 138 . 
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W. Eſtby bought an Ackion by Dziginal, and the Jnſtrufions 
VV - tothe Curlitoz foz drawing of the UAlrit were Weſtby ; but 
the Writ was Weſtly, and ſa all the Proceedings. Aftertyards the 
Court upon a Motion odered the Curſitoꝛ to attend, who ſatisfied 
the Court that the-Jnſiruffons were right, and ſo they ozdered the 
Oꝛigtnal to be amended in Court, and this without any Application 
to the Chancery oz Oder from thence, and they amended all the 


Pꝛoceedings after. 
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T N-an Azion ofiTreſpals the (Urit was bꝛought, and lo recited, 
Quare clauſum fregit & herbam ibid? creſcent? conculyavit & 

conſumpſit & averia ſuga vit; and the Declaration was, Quare 
clauſum & herbam ibid creſcent conculvavit conſumpſit & bidentes, 
&c. fugavir & alia enormia, &œe . 11 55 

Upon Not Guilty pleaded, a Uerdit was found fo2 the Plaintiff. 
It was moved in Arreſt of Judgment, that fregit was omitted in 
the Declaration, ſo one of the Treſpaſles contained in the TUrit, 
viz. the Clauſum fregit was not 228 in the Declaration, and 
if the CUrit contains moze than is declared foz, this is a Uariance 
not aided by the Uerdif, x Cro. 329 Haſelop and Chaplin, where 
a Replevin was de averiis, and declares only of an Hoſe, and fo 
that the Judgment was reverſed in a Writ of Erro: So where 
the CUrit was Quare clauſüm fregit, and the Declaration Quare 
clauſum, 1 Cro. 185. Edwards and Watkin. 7 

I and Rokeby were of that Opinion, that 
Judgment chauld be arreſtedgd. 
Ventris contra (Powell being abſent) becauſe the treading and 
conſuming of the Sꝛals neceſſarily implied a beach. of the Cloſe ; 
fo2 there could not be an Entry without a Breath. So the Decla- 
ration by neceſſary Intendment compzehended all that was in the 
Crit, and to ſuppozt the Aer dict it was reaſonable to intend no o⸗ 
ther bꝛeach ob the Clole, than by a bare Entry: But the other two 
ſaid, That there might be given in Evidence a bzeach ok a Gate 02 
Hedge, and Damages might be given fo2 that, and then there 
was no ground fo2 ſuch Damage ſet foꝛth in the Declaration, 

And by the Opinion of the Chief Juſtice and Rokeby the Judg⸗ 
ment was ſtayed. | 

Vid. Kellewey 187. B. finding in a CUerdi# upon a TUrit of Fo2ct- 
ble Entry, that the Defendant expulic, diſſeifivit, &c. this implics 
it was Vi & armis, and pet that is the very Point of the Acton. 


15 1 The 
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The Warden of the Fleee's Cale 


4 W by the Marden of the Fleet, coz a Writ o 
Puvilege, ſitting the liament 
bliged to attend the Honſe of Lo2ds, and therekoze ought to be pn 


vileged from Suits ; and divers Rr were ſheton, there 


Writs of the like nature were granted tu the Warden of the Fleet 


ene, Toi Yotto one whereof was 2 Car. 1. and divers ſince that 


whetesf appeared to de uyun e ee 


7 e een ore in Ces knee oy ran bin th net 
butt ft being dfterworvs made appenr ko the Court) that he was ſy: 
ed upon Eſcapes, and the Court conadering the great intondeniente 

would e OG, tid being r Opinion” that it was in 


E Dllrrerion, whether they would rant ſuch Crit upon Bott, 
e102 no. Fo} they fot yo Judicifly take notice of this Punt 
of z in tale he had euch Pil 


Parliament theretdze 
We Conte fa . let bf plyod'(t, if hewonſd, but they would . 
unt 1 —.— eee ©! 855 5 EI 
. | L908 7 4 A yo. IT" FOR 


++ TI \.X 387 ONNyD" 


nein: Pr. ge +: rg 
ere was g Judgm Pen Worb the Defendent let 

2 p Default Pecan wet the Bitake inthe Ortgtnali, Now 
Re EL Goo Tr 

ourt — 

ant Dt 1 n erat 3 and this was 

1 the Fort by the Motion, and ſa(d; Jt was uſt fo; 

to tate out 40 n Mit ane 


* — 
1 


I * Beaumor: 


Allenging that he was g. 
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Beaumont verſan Weldon. 


IN an Aſſumpſit the Plaintiff declared upon ſeveral Pꝛomiſes, 
#4 thzee whereof were koz finding of Lodging fo2 ſo many Months 
fo2 the Cite of the Plaintiff at his Requeſt, and the laſt Pꝛomile 
was 2 fo2 Gvods and Mares ſold to the Defetidant 
Che Defendant pleaded in Bar, That long befoze the Pſaintiff 
han found'his TUife any Lodging, /viz ) ſuch d Day his Wee went 
aua from him without his Conſent, and lived itt Adultery with 
ſome Perſon o2 Perſons-unknown to the Defendant from that time 
to this pꝛelent; and that the Plaintiff, befoze he had p2ovided her 
auy Lodging) had notice of. that her Departure, notwithſtanding 
which the Platntiff pꝛovided her n alſo ſold to her the 
ſain Gods and Mares, ſuppoſed in the Declaration: to be ſold to | 
the Dekendant, without any Aﬀent+ oꝛ Notice ol the Defendant; | 
abſque hoe quod aſſumpſit fuper ſe modo & forma prout prædictus 10 
ens ſupetjus verſus eum queritur, & hoc paratus eſt verificare; lt 
&c, © ; f 


Co this the-'Defendant:vemurred generally, and it was argued 
thav the Plea was naught both as tothe Matter and Fon. Jt was Rf 
lud, the great Cale ot Scot and Manby wds-refolved chiefly: upon | 
the expꝛels Pyohtbition that the husband had given to truſt his 9 
fe. Mod. Rep. 9. Dyer and Eaſt, it was ſaid that the Cite Could | 
have been endowed though the eloped befozethe Statute of Weſtm. 2. 
pq. aty'as?tothe mapues of Pleading, it is altogether inſuth- 
verted the Requeſt: And koꝛ the Goods and (Mares alledged to be 
ſold to the Defendant himſelf, there is no anſwer given at all ; 


 "EESSEESSET ESSSSESCS 


but only laid, That the TWares ſuppoſed to be ſold to the Defen- * 
dant, were ſold and delivered to the Mike; which is nothing to q 
fo} the purpole. | | «if 


The Court, os to the Special Batter pleaded, gave no Opinion, | 
but-ſeemed to agree, that upon Non Aſſumpſit pleaded, the Matter 
— fath in the Plca would habe been good Evidence fo2 the De⸗ 
. 45 tibi N 
Vid the Opinion of ſome of the Judges in 2 Siderfin in Scot and 
Manby 's Caſe 129. and the Court held that the Plea amounted to ö 
the General Yſile; as to the Lodging found foꝛ the Mike; but then 
this was cured upon a General Demutrer, But becauſe there was 1 
nothing pleaded do the lndobirar' Aſſumpſit laid foꝛ the TUares allcbg- a 
ed to be ſold to the Defendant himſelf, they were of Opinion to give 
Judgment foz the Plaintiff, 
ore. ice (ents 


þ % * 1 
* + * n 
. c „. 

4 4 *- . 


x 2 . Nota, 9 


I 56, 


awww... 


Nota, The traverſe abſque hoc, as this Pleading is, amounteth 
to no more than a Pꝛoteſtation. - Vide-Kellewey 187. B. 
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* E- Plaintiff/b2ought an Aion. f Debt far 400 1. and de. 
| clared upon two Bonds, each of them in the Penalty de 

199k. oo d r eee e Ge ml) 

- The Defendant demands Oyer of the ſeveral Bonda, and of the 
Conditious of. each Bond; which Conditions reciting That aMWar. 
riage was intended between the Defendant and Ange Stow, one 
of n and ſuffer her ts diſpoſe of: her Pedſonat 
Eſtate, and to permit the Perſon and Perſons: to inhom ſhe hond 
diſpoſe. ol it, to enjap it; and the other: Conditiun uus to perum 
her te gib awap 50 . and that the Defendant woulm qa it within 
two Manths after her deceaſe: and to: each of theſa: Bande the 

efendant pleaded, Quod Conditio ejuſdes ſeripti nunquam infra 
5 ſuit per ipſum ad aliquod tempus hueuſque & hoe: pacatus eft-6- 
rificare. * 
To this the Plaintill demurted. In was inſiſted nnr the D 
kendant that this Ples was good, and ſhoud: uur the Piaintiff to 
ee koꝛ the Potter did not lte wahl the Nuticevot 
the Oetendant, whether che had made any xpoũtimm af her Perſoni 
A had given the v and ſo could plead no othetiuiſe than 


bugs. te eee 02013 322 dont ood arts 19928 2070 

But the Court held the lea to be naught; ad that foe ſaving 
ak the Band, it is nec | bon he hath 
Pex . onditton, .avd4his manger of Pleading was tover 


* 


tha 
Wich the Deiendunt to ſhetv 
re 44 10 en di at nne denen 39 07 9:0! 


* 


ane > if bs {4 Us N . 346} their MK; 


rin e 339 2246 R E342 T | 
£3 91111. +: 7 Lechmere: feaP.4x7ſo5 Topiady & af. C“ — 
his eum 39; 
Troverbrought Lond. ſſ. A LICIA Toplady a nuper de Londen Vid Benjamin 
for Se e 56 J. Thorowgood-nuper de eadem Mil Thomas Nnſey 
; e eadem MiP & Georgius:Benſari, nuper dg cadem Serbien 
ad Clavum attach fue? ad reſpondend Nicholao Lechmere & Sata; 
Coles, mercatoribus-de placito Traaſgi ſuper Caſumi q unde idem 
Nicholaus & Sabian. per Humſridum Wall Aton. : ſunm·quoruntut 
quare cum prædict Nicholaus & Sabian. quarto dię juni Aund Db- 
mini milleſimo ſexcenteſimo octogeſimo ſexto apud london, Welt, 


in paroch' Beatz Mariæ de Arcubus in Warda de Cheape poſſelſio- 
The partfeu- nat fuiſſent de bond, & cata? ſequen 1 vigint . & 
Kok. quinque libris legalis mone? Angp in pecum numetat ac de decem 
pipis (Anglice, Pipes) & quingent lagem (Anglice, Gallons) Vini Hiſ- 
panici (Anglice vocat Canary) duobus buttis (Anglice, Butts) dimid 
* 9 Cadi 
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Cadi (Angliéc, halt Hogſheads) & ducent & quinquagint la 
Vini Hiſpanict (Anglice — Sherry) duabus Jau &, ducent᷑ & 

zinquagent lager” Vini Hiſpanici (Anglice vocat Malaga) quinque 
Tonis (Anglice , Tons) viginf Cadis (Anglice, Hogſheads) & mille 
lagen Vini Gallici (Anglice, Mhite⸗wine) decem connis quadragint᷑ 
eadis ſeptem vaſibus (Anglice vocat᷑ Fats) un' pipa & duobus mille 
lagen Vini Gallici '(Anglice vocat Claret) duobus vaſibus (Anglice, 
Fats) tribus Cadis & trecent' lagen Vini Rhenent (Anglice vocar” 
Rheniſh) un cado un' Tertia (Anglice, Tierce) & ſexagint' lagen“ 
Vini Hiſpanict (Anglice vocat Tent) ſex duoden? (Anglice, dozen) 
ampullar (Anglice, Botfles) imple? cum Vino Hiſpanico (Anglice 
vocar-Canary) octo duoden' ampulſar 'implet' cum Vino Gallico 
(Anglice voeat Claret) ſeptem duoden” ampullat impler? cum Vino 
Gallieo (Anglite vocat"TUhite-wine) vigint & tribus vaſibus (An- 
gliee, Cag ks) tribus circulis (Anglice, Strew-hoops)duodecim ferreis 
cireulis (Anglice, Iron Hoops) duobus cantharis (Anglice vocat᷑ Eans) 
ſex Infundibulis (Angliee, Tunnels) ſex Cupis (Anglice, Tubs) un 
par᷑ cranor (Avgtice, Cranes) & hanche? (Anglice Hanchers) vigin? 
librat* pondetibus Nicotian ſex duoden' librat ponder” Candelar” 
(Anglice, Candles) rrigint* duoden“ ampullar” Vitriar (Anglice, 
Gals bottles) un Crate (Anglice, Range) duobus Fenſoribus (An- 
gliee, Fenders) tribus Batillis (Angfice, Fireſhovels) tribus Forcipibus 
(Anglice, paſts of Cong s) um furc# lay? (Anglice; Firefozk) duabus 
cranis (Anglice, 'Cranes)' & hamis(Anptice, Hooks) duobus uncis 
pro verubus (Anglice, Spit xacks) duobus craticulis (Anglice, G1d- 
irons) duobus Ignitabulis (An lice; *Chafing-dithes) duobus tripis 
(Anglice, Etevets) duobus Anforiis (Anglice, Chopping-kntves) ud 
pixid. fertea (Anglice, Box- Iron) quatuor calefactot (Anglice,Heat: 
un' Veritferſori (Anglice, Jack) un catena & pondetibus 
(Anglice, Wlefghts) ttibus verubus (Anglice, Spits) un' folle(Anglice, 
pair of Bellötos) un pixid' pro Sale (Anglice, Salt⸗box) un' unco 
pro Sartagine (Anglice, u Rack fo? a Frying-pan) un inſtrument 
ferred (Ang lice vocat' d Pfut-· Frame) tribus ollis æreis (Anglice, 
Braſs Pots) & tegminibus (Anglice, Covers) tribus ſcutellis (An- 
pie, Saucepans) duobus zrcis caldariis (Anglice, Baſs kettles) 
ex zreis.ignirabulis' (A#glice, Braſs Chafing-diſhes) un æreo caleficio 
lectuali (Anglice, arming-pan) vigint' & novem patinis Stanneis 
(Anglice, Pewter diſhes) rribus malluviis (Anglice, Baſons) quinque 
duoden & dimid* (Anglice, Dozen and halt) tamin' (Anglice, Plates) 
tribus catillis (Anglice, o ingerg) tribus ſcutellis (Anglice, Saucers) 
un“ lamina n quatuor laminis pro caſeo (Anglice, 
Cheele⸗plates) duobus'fa}fariis (Anglice, Saltſeflers) novem matulis 
(Anglice, Chamber potg) duobus ferreis diguttoriis (Anglice, Iron 

upping⸗puns) duobus ſatraginibus (Anglice, Frying-pans) vigint' 


E tribus menſis (Anglice, Tables) ſeptem raper' (Anglice, Carpets) 


nonagint & quatuor cathedris (Anglice, Chairs) duobus ſedil' (An- 
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lice, Stools) un. pixid. pto aromat. (anglice, Spice-Bor) un ærea 
icula (anglice, Pail) un fulcro- (anglice, Turn · up· bed) quatuor lect. 
pulvinar' (anglice, Featherbeds) quatuor cervicak (anglice, Boulſterg) 
ſex pulvinar. (anglice, Pillows) quatuor lodid lanea? (ang ice, Ban. 
kets) quatuor par lodic linea (anglice, Sheets) quatuor opiment᷑ (an- 
glice, Juggs) quatuor fulcris (anglice, Bedſteds) un' ſtannea ciſterna 
(anglice, Ciſtern) un canthato continen' tres quartas (anglice, Thyee 
Quart-pots) un plumbea ciſterna un plumbea lentina (anglice, Dink) 

| 3 un pipa plumbea un ætea papilla adinde affix (anglice, a Lead-Pipe 
. and Bals cock) quadragint & ſex duoden'. ampullar  vitreat tri. 
. 5 bus duoden ſtannea candelabra (anglice, Tin Candleſticks) duobyg. 
| | æreis candelabris un cantharo continen' quarter pinte (anglice,Quar:, 
tern Pot) novem cantharis .continen' dimid' pinte (anglice, Half: 
Pint-pots) vigint”. & quatuor -cantharis continen' pintas (anglice, 
Pint-pots) octo cantharis continen quartas (anglice, , Quatt-pots. 
| duobus cantharis'continen' duai quattas (anglice, Pottle- pots) qua- 
| tuor cratibus ignear' (angl. Fire-grates). tribus tintinnabulis un plum- 
| | beo tegmin' (anglice, Lead Cover) duabus celdis carbon. (anglice, 
| 
| 
| 


| 
F 
yl 


Chaldꝛon of Coals) quatuor cratibus (aaglice, Stoves) um lagen 

(ang? Gallon) aceti duabus poſtibus (ang? Poſts) un furca ferrea 

| (ang? Spud) un' cantharo (angÞ black Jack) un' abaco (anglice, 
Fi Cupboard) ſex cultris(ang? Knives) trihus curtinis (ang? Curtains). 
| un* par curtin & vallenc' (ang? a Suit of Curtains ras) 
novem pat. periſtromar (angY Suit of Pangings) duabus ciſtel- 

lis (ang? Cheſts of Ozuwers) quaruor picutis (ang? Pitures).. up. 

lanterna (ang? Lantern) duabus.duoden, vitrit (ang? Glaſſes); un. 

par. andelar (angP: Andirong ) quinque par, catellor, ferreor. (angb 

Iron Dogs) tribus catellis ferreis quiaque nay taper, (anglice, 

= Tapeſtry) un. pec' ligni (angÞ vocar. a Hozſe fo2 dying Cloaths). 
| un, ciſta pipar (ang. d Cheſt of Pipes) um ſentina (ang? Cloleſtgol 
1 | and Pan) undecim pec' ferri pro circulis (angF Irons for Hoopg) 
| uingent faſcibus {an Faggots) & ſex lanternis. (ang?.Sconſes), 
ad valcne quingent librar legalis monet Ang? ut de pecuid ban & 
citallis ipſor Nicholai & Sabiar propr̃ Et fic inde poſſeſſionat. exiſten 
ipſi idem Nicholaus & Sabian poſtea ſcilicet eiſdem die & agao. 
apud London prædict' in Paroch. & Warda prædict. pecun, bon, & 
þ , | catalP il? extra manus & poſſeſſion. ſuas calualic! perdidler. & amiſeĩ 
Quz quidem pecun. bon. & catalf poſtea ſcilicer eiſdem die & anno 

apud a5 prædict in Paroch & Warda prædict- ad manus & 

| | poſcIlion” predict Aliciæ Benjamini Thomæ & Georgii per. inverts, 
con devener prædict tamen Alicia Benjaminus Thomas & Cecorgius 

{cien, pecun. bon. & catalf præd' fore; pecun. bon” & catalf iplot. 


" | Nicholai & Sabian. prop? & ad ipſos Nicholaum. & Sabian de 


* 


p 


|, Jure fpectate & pertinere machinan' ramen. &c fraudulent; incenden'. 
Li eoſdem Nicholaum & Sabian* de peeun. bon. & caral? præd' in har 
parte callide & Tubdolc decipere & defraudare pecun. bon. & cacalk 

W 3 predict” 


predid? licer ſxpius requiſit', &c- eiſdem Nicholao & Sahida” ſeu 
eorum 85 nec A aliquis delibera vit Sed 
pecun. | ilP poſtea ſcilicet di © anno ulf præũlict apud 
— præd. in Paroch, & Warda præd in — 
verter. de dipoſuer. ad dampnum ipſius Nicholai. & Sabian quingent. 
librar. Et inde producunt ſectam, &c. | 1 n: der Hut 
Er ptædict Alicia Benjaminus Thomas & Georgius 


— 
” 


- Draper -Atrorn' ſuum ven & defend' vim & injur. 2 &c. Et n Adi 


quoad convercon & diſpoſicon bono? & catallot᷑ ſequem (patcelf on ot Tr 
bono? & catallo? in Nar? prædꝰ ſuperius mentionat) 2 —— i Br, The 
Aliciæ Thomæ Benjamini & Georgii (viz.) decem pipas 1 Anglice, = 
Pipes) & quindecim lagem (Anglice, Gallons} Viai Hiſpanioi 
(Anglice vocat. Canary) duas Burcas Anglice, Butts) 8c dimid 
eadi (Anglice, half Þogtheads) Vini Hiſpanici (Anglice voc Sher- 
rp) And ſo ali the particulars betoꝛe⸗mentioned are to come in here 
verbatim. —quingent fa ſces (Anglice, agg ots) & ſex lanternas (An- 
glice, Stonſes) iidem. Alicia Thomas Benjaminus & Georgius dicunt 
quod præd' Nicholaus Lechmere & Sabian. Coles accon' ſuam ptæd 42i9 non. 
inde verſus eos habet ſeu manutenere non debent quia dicunt quod 
Termino Sancti Michaelis Anno regni Domini Jacobi Secundi nuper 
Regis Ang, & c. ſecundo coram ipſo nuper Rege apud Weſtm̃d in A8ion broughe 
Com Midd* exiſten. Nicholaus Lechinere & Sabian Coles mercator. Bean. 
per Johannem Smith tune Attorm ſuum ven. & protulet. in Cut. 
dicti Domini nuper Regis tunc ibidem quandam billam ſuam verſus 
Benjamin. Thorowgood Mit Thomam Kinſey Mif Aliciam Toplady 
& Georgium Benſon in cuſtod Marr', &. de placito Tranſgr. Et The Declarati- 
tunc ſuet. pleg de proſequend. ſcilicet Johannes Doe & Richatrdus 
Roe per quam quidem Billam prædictꝰ Nicholaus Lechmere & Sabian 
Coles mercator. querebant de Benjamino Thorowgood Mit Thoma 
Kinſey MilP Alicia Toplady & Georgio Benſon in cuſtod Mart Ma- Treſpaſs for ta- 
reſcha? Domini nupet Regis coram ipſo nuper Rege exiſten, de co de,, 
quod ipſi rertio die Junii Anno regni dicti Domini Jacobi ſecundi 

Regis Ang?, & c. ſecundo vi & atmis, &c. boid & caralP ipſar 
Nicholai & Sabian Coles ſequen. videlicet, decem pipas (Angł Pipes) 


& quindecim lagen (Anglice, Gallons) Vini Hitpanici (Ang? vocat 


Canary) duas Buttas (Anglice, Butts) & dimid Cadi (Ang? half 
bogthead) Vini Hiſpanici (Ang? vocat. Sherry) duas Buttas Viai 
Hiſpanici (Anglice vocat, Malaga) Here follows all the betore- 
mentioned Goods)——uadecim pee ferri pro circulis (Ang? Jron 
fo: Hoops) quingent' ſaſces (Ang? Faggots) & ſex lanternas (Ang? 
Sconles) ad valenc* quiogent'” libr legalis monet Ang? apud Lon» 
don, videlt, in Paroch Sancti Dunſtani in Occidente in Warda de 
Farringdon extra adtune & ibidem invent ceper & aſportaver. Et 
A enormia eiſdem Nicholao & Sabian. adtune & ibidem intuler. Toners Wegs. 
contra pacem dicti Domini nuper Regis, & c: ad dampnum Ne 
Ah | | icholai 
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Nicholai & Sabian quitigent' & vigint. librar. Et inde produc”. ſe. 
ctam, &coQ F [rot Dir — ihn 01410 e 1772 174 4 
Imparlance. Et poſtea ſeilicet die Lunæ prox. poſt Octab. Sancti Hillar. tunc 

x. ſequen uſque quem diem ptædict Alicia Benjaminus Thomas 

de Georgius habuer. licenC.” ad Billam e & tunc ad 

| reſpondend, &c. coram Domino Rege apud Wellnd ven. tam prædict 
| Nicholaus & Sabian. per Attorn ſuum prædict quam predict Alicia 


— a 


— n 
a 1 60 
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Benjaminus Thomas & Georgius per Ant. Ward attorñ ſuum & iidem 

Not gvilly Alicia & Georgius tunc deſend. vim & injur̃ quando, &c. Et dixer, 

pleadedl. quod ipſi non tuer. inde culpabi? & de hoc poſuer. ſe ſuper Patriam 

i: | Fk᷑̃ t prædict Nicholaus & Sabian. ſimilit, &c. Per quod Precept fuit 

Vic quod Venire ſad coram dice Domino nuper Rege apud Weſtm̃ 

| die Veneris prox” poſt Craſt. Purification. Beatæ Mariz Virginis 

duodecim, & c. Pet quos, &c. Et qui nec, &. ad Recogm, &c. quia 

tam, & c. idem dies dat. fuir partibus prædict ibidem, &c. Poſtea 

continuat᷑ fuit inde proceſſ inter: partes ptædict de placito prædict 

per” Jur. poli? inde intet eas in reſpect coram Domino Rege apud 

=> Weſtm̃ uſq diem Mercur. prox poſt Qyinden. Paſchæ extunc prox, 

I ſeque : Niſi dilect' & fide? Domini Regia Edwardus Herbert MiP Cap 
1 Juſtiè Domini Regis ad 1 Regis coram i 

I Rege tenend Aſligi prius die Martis decimo quinto die Februar, 4- 

| pud Guildhald London per formam Statũ, &c. ven pro defect Juf, 

Ke. Ad quem quidem diem Martis ſcilicet decimum quintum diem 

1 | 5 Februat᷑ ve coram dicto Domino nuper Rege tam ptædict Nicholaus 

:& Sabian per attot n ſuum ꝓprædict quam prædict Alicia Thomas 

Benjaminus & Geotgius per attorn. ſuum ptædict Et præſat. Capi- 

tal Juſtiò dicti Domini nuper Regis coram quo, &c. miſ. hie record 

Return of the ſuum catam eo habit sin hæc verba Poſtea die & loco infraconten? 

Pottez. coràm predic”. Edwardo Herbert Mit Capita? juſtiò inſraſeript 

aſſociat᷑ ſibi Richard hilips gem per ſormam Statut, &c. ven. par- 

tes prætlictꝰ per attorn. ſuos prædict. Et Jur. Jurat᷑ unde infra fit 

mentio exact quidam corum, videlicet, Thomas Barnſley Joſephus 

Baggs Johannes Reynolds Richardus Beauchampe Joſephus Canne 

Richardus Browne Johannes Bernard & Thomas Mills ven. & in Jur. 

il Jurat᷑ exiſtunt & quia reſid Jur. ejuſdem Jure non comparuer. 

Ideo ap; de circumſtantibus per Vid Civit London, infraſctipt᷑ ad 

hoc eleQ ad requiſicon prædict Nicholai & Sabian. ac pet mandat᷑ 

| Capita Jpſtic prædict de novo apponunt᷑ Quorum Nomina pa- 

Tales, nello infraſcript᷑ aſſilantur ſecundum formam, Starur' in hujuſmodi 

caſu inde. nuper edi? & provis Et Jur.. fie de novo appoſit videit, 

Nicholaus Bend y. Jacobus Woods Edwardus Falkingham & Keneim̃ 

Smith exact ſimilit ven. & in Jur. ill Jurat᷑ exiſtunt Qui ad ve- 

The Jury gd: titat᷑ de infracontent᷑ ſimulcum al Jur. prædict' prius ad hoc impa- 

J Ver. nellat. & Jurat, dicend' elect' triat. & Jura. dixer ſuper Sacra 

ſuum quod diu ante ptæd. tempus quo, & c. ſcilicet viceſimo octavo 

die Aprilis anno regni Domini noſiri Regis nunc ſeeundo quidam 

1 517 Ss m Johannes 
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was a Vintner, 


(Anglice, a Cinthet) & viam & modum ſuum vivendi emendo & fig ss 
l 


viceſimo octa vo die Aprilis deveniſſet Decoctot (Anglice, a Bank- And became a 
ö 3 znkropt, 


dam Judicium & recupetac' in Cur, Domini noſtri Regis nune coram Ad Judz-| 
iplo Rege apud Weſtm præd' habit. fuer. pro mille libr. de debito gent bn ger 
necnon ſe N & tribus ſolid & quatuor denar. de dampm prout | 
pet tecord Ju 5 

apud Weſtm̃ remanen' plenius liquet & apparet. E Jur. predict 


Fieri ae Jur. prædict modo hic in eyidenc' dſtenſ ſuper , judicium i, 


codem viceſimo nono die Aprilis & non antea bona & catälla in Eden 


arr. ipſor. Nicholai & Sabian' mericonar” in cuſtod' ipſor. Begja- 4e, and er. 


mand & Thom Kinſey receperu nt aſpor taver. & ſeiſivx er. | Et Ur. ;ifs. {cize the 
pttedict ulterius ſuper Sacram̃ ſuum præd' dixer. quod dura tem- 0006s in Exc- 


ic ante aliquam vendiòon vel diſpoſicon' inde fact. quidem Proceſſ. {prerogative * 
(vocat: an Exkent) extra Cur. Dom Regis de Scaccario apud\Weltfy „cet ee 
verſus prædick.  Johannem Toplady proſecut. ſuiſſet Tenat,, cujus Goods, The 


Writ found in- 


quidem proceſſ Jur. predict” modo hic in evidenc'. oſtenſ. ſequitue in ter verba 


ys — — — PW — 
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obligator. ſigillis ſuis ſigillat geren dat ſeptimo die Novembr. anno 

regni noſtri primo devemᷓ ten? nobis in quadragint᷑ libr. bonæ & lega 

lis monet᷑ Angb ſolvend ad certum diem przterit & eas nobis nondum 

Inquiftion ſolver. nec ſolvi fecer. ut dicitur Cumque per p Inquiſicog, 
88 indentat᷑ cap? apud Guildhall Civi? Lond ſcituat in Paroch Sancti 
Laurentii in veteri Judaiſmo in Warda de Cheape ejuſdem Civitat 

primo die Maii anno regni noſtri ſecundo coram vobis præſat. Viz 

The Bankrupt Civit. London virtute brevis noſtri de extend* ſub ſigillo Scaccatii 
indebeed noſtri verſus ptæfat. Rie Holder vobis direct compert exiſt. per 
Sacra Daniel. Man & a? probo? & legaP hom Civit prædict 

quod quidam Johannes Toplady de London Uintner prædict dic 
captiom̃ prædict. Inquiſicom indebirat exiſt. præfat᷑ Richardo Holder 

in ſumma Centum & ſexagint librar. bonz & legalis monet AngP pro 


tank denar. debi? pro Vin per eundem Ric. Holder prædict' Johanni 


Toplady vendi? & deliberat. Quam quidem ſummam Centum & 

ſexagint᷑ librar. prædict vos ptæfat᷑ Vie dicto die caption. Inquilitio 
ptædict virtute brevis præd' in manus noſtras cap & ſeiſiri feciſtis 

out per breve prædꝰ & retorn. ejuſdem & prad' Inquiſidond eidem 

beevi annex. in Scacc. noſtrum certificat᷑ & ibidem in cuſtod' Reme- 
moratoris noſtri remanenꝰ plenius apparet Noſque de dictis Centum 

& ſexagint᷑ libr. nobis jam debit, omni celeritate qua poter. ſatisfien 

volen' quod eſt Juſtum vob præcipimus quod non omitt. propter ali 

quam libertat. quin' in cad ingred & tam per Sacram roborum & le. 

ga? hominum de baliva veſtra vel aliter per Sacra & teſtimonium 
aliquorum proborum & legalium hominum de cadem baliva veſtia 

AA Trovirengy Per quos rei veritas melius ſciri poterit quam omnibus al. viis me. 
what Goods diis & modis quibus melius ſciveritis aut poteritis diligenter inquit 
2 quas terr. & quæ ten) & cujus annui valoris prædict' Johannes 


nements; Toplady habuit in dicta baliva veſtra dicto primo die Maii anno 


regni noſtri ſecundo quo die nobis primo debitor inde devenit ſei 
unquam poſtea hucuſque necnon quæ & cujuſmodi bad & catal? & 
cujus pretii. Ac quæ debit credit ſpecialit & denar. ſum prædid. 
Johannes Toplady modo habet in dicta baliva veſtra eaque omnia 
& ſingula prædict bon & caralP terr. & tenementa debit᷑ credit 


Anda extend ſpecialit. & denar. ſum. in quorumcunque man. jam exiſt. per 


9 Sacram. præfat᷑ probotum & legalium hominum diligent appretiar 
nibus, & extendi ac in manus noſtras capiatis & ſeiſiri fac'” ut ea quouſque 


nobis de debit? predict. plene ſatisfactꝰ fuit habeamus juxta fornam 
Statut pro hujuſmodi debit᷑ noſtris recuperand inde nuper (edit & 
proviſ. Ac vobis ulterius ptæcipimus & poteſtat᷑ damus per præſentes 
ad quaſcunque perſon” in præmiſſis exiſtimari idoñ coram vobis ad- 
vocand. ac de & in eiſdem præmiſſis diligent examinand ne hoc 
præſens mandat᷑ noſtrum reman ulterius exequend & qualirer hoc 
Præcept᷑ noſtt̃ fuerit execut᷑̃ Baron de Scaccario noſtro apud Weſt 
octavo die inſtan' menſis Maii diſtin” & aperte conſtare fac & ha- 
beatis ibi hoc breve proviſo quod bon' &ͤ catalP il quæ in manus 
1 On OE noſtras 
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quod præd Johannes Toplady nulla af five plur. habet bon feu 
|  catalP nec habet aliqua debit credit' ſpecialit' ſeu denar. ſum. nec 

die in dicto brevi mentiona? quo dicto Domino Regi de debit. in 
dicto btevi ſpec? primo devenit Debitor ſeu unquam poſtea hucuſque 


Vie quam Jur* prædictꝰ huic Inquiſidon figilla fua apponi fecerint 


prietat bon' & 'caral? ſupramentionat' citra diem veneris decimum n to claim. 


Vol II. Paſch. Anno 2 W. & NM. in C B. 163 | 


noſtras occaſione hujus brevis noſtri ceperitis ea non vendatis nee P. 
vendi faciatis quouſq; aP de nobis habuer. in manda? Teſte Edwardo | 
Atkyns MiP apud Weſt quarto die Maii anno regni noſtri ſecundo | | 
per breve & Inquiſiconꝰ præd ac per przd' Actum in Parliament 

anno triceſimo tertio nuper Regis Henrici octavi tent edit ac per 

Warrant Baron Jenner & Baron Ayloffſe Executio iſtius brevis Return of the 

patet in quadam Inquiſie huic brevi annex. Reſpons Thomæ Kinſeß 

MiP & Benjamin Thorowgood MiP Vie, London ſſ. Inquiſitio in- The Inquifii- 


dentar' capt apud Guildhall Civitat᷑ London ſcituat' in patoch' Sancti 0 
Laurentii in veteri Judaiſmo in Warda de Cheape ejuſdem Civirat | 1 
ſexto die Maii anno regni Domini noſtri Jacobi ſecundi Dei gratia 9 
AngP Scot' Franc & Hiberniæ Regis fidei deſenſor', &c. ſecundo > 
coram Thoma Kinſey MiP & Benjamis Thorowgood MiP Vie? Civit' % 


Lond' przdia' Virtute cujuſdam brevis dicti Domini Regis eiſdem q 
Vie direct & huic Inquiſicon” annex ad inquirend' de & ſuper j 
quibuſdam materiis in eodem brevi content & ſpec* per Sacra dd 1 
Danielis Man Willielmi Church Richardi Beauchampe Philippi Per- Yis | 0 
rey Johannis Philips Johannis Pope Johannis Tayler Joſiæ Tulley = 
Johannis Dodd Willielmi Haywood Johannis Middleton & Thomæ of i 
pounſett proborum & legalium hominum de Baliva præfat' Vic if 
qui dicunt ſuper dictum Sacram” ſuum quod Johannes Toplady in 


_ dicto brevi nominar' quarto die inſtan Maii poſſeſſionat fuir & 


dicto die caption' hujus Inquiſicon” poſſefſionar exiſt. ut de bon* & The Bankrore 
catallis ſuis propr in baliva'prxfat Vie de diverſis bon? & catalf fun9poſſcſied. 
in quadam Schedula five Inventorio huic Inquiſicon' annex men- 

rionat' attingen in toto ſecundum valorem ſuper ea appofit. ad 

ſummam Centum octogint' & trium librar. Quæ quidem bon 

& catal? prædict' Nos prafat Vie prædict' die capeon' hujus | 
Inquiſicon. Virtute brevis Prædict in manus dicti Domini Regis capi Nala ala bo- 
& ſeiſiri fee Ac Jur. prad* ſupta dict' Sacram ſuum ulterius dicunt ua, &. 


ak” habuit terras ſeu tenementa in baliva præfat. Vic ad noticꝰ eorun- 
dem fur? quæ modo extendi appretiari vel in manus dicti Domini 
Regis cap” ſeu ſeiſiri poſſunt in cujus rei Teſtimonium tam præſat᷑ 


die & anno primo ſupradict. Si nullus venerit & clamaverit pro- 4 Prociams- 


quartum diem Maii hoc Termino fiat breve de vendièon exponas. 


per Cor, Butler. an Inventoꝛy of the Goods and Chattels of . eg 
John. Toplady of London, Uintner, ſeized by Sir Thomas Kinſey deen e þ 
Knight, and Sir Benjamin Thorowgood Knight, Sheriffs 66 
London, bp vertue of hig ir CUrtt ok Extent unto them 
f 5 2 | 


direted, 


164 : Paſch. Anno 2 W. & M. in C. B. Vol. II. 


direfted fo2 One hundzed and ſixty Pounds found by Jnquiſition, 

| as the Debt of one Richard Holder; which TUrit is Returnable 
Appraiſment. bef02e the Barons of his Majeſties Exchequer at Weſtminſter, 
on the eighth day of this inſtant May, and Appzaiſed the fourth 

of this inſtant May, One thouſand ſix hund2ed eighty fix. Im- 

primis, Five Pipes of New Canary at One hundzed and twenty 

pounds: Item, Two Pipes of. old Canary at Thirty pounds: 

Irem, One Butt of new Sherry at Twelve pounds: Item, Thee 
pogſheadg of Galliack at Twenty one pounds. Et Jurator. præd 

ulterius ſuper Sacr. ſuum præd' dicunt quod prazd* quinque Pipæ Vini 

(vocar. Mew Canary) & præd' duz Pipæ Vini (vocat. Old Canary) 

X præd' un' dolium (Anglice, Butt) Vini (vocat. New Sherry) & pd, 

tria dolia (Anglice, Pogſheads) (voce Galliack) ſunt parcel? Vinorum 

in Nar? pd mentionat. Quodq; bona pd* in Inquiſiò pd* menò Virtute 

cujuſdam brevis dict Domini Regis de vendicon' exponas e Cur, 

The Money Scaccarii prædict. emanat, ſuper Extent, ptædict per Vic Civitat 
ary, ptæd vendit. & barganizat fuer. pro Centum & ſexagint. libr. & 
petition to the denar. ill? præd' Richardo Holder ſolut & deliberat? per Vic. præd. 
lor for a Com- put ꝑ breve prædict & retorn. inde in evidenò hic oſtens conſtat & 
Baukrupcy, àpparet. Et Jur. præd ulterius ſuper Sac? ſuum dicunt quod ſuper 
quandam Petiòdon Domino Magno Cancellar. Ang? exhibit. & Jur. 

prædict modo hic in evident” oſtens quzdam Commiſſio Banckrup- 


con? ſub Magno Sigillo Ang? poſtea ac antequam aliqua venditio 


22 bonor. & catal(* prædict vel alicujus inde parcel? fact fuit vel aliqua 


levatio debit” Domini noſtti Regis ſuper proceſſum Scaccarii prædꝰ habit 
fuit ſcilicet quinto die Maii anno ſecundo ſupradict' verſus ipſum 
Johannem Toplady obtent & proſecut᷑ fuit ad Sectam creditor. præd 
Johannis Toplady debira Jur. forma & ſecundum formam & ellecd. 
Commiſſionery Statutor. contra Decoctores (Anglice, Bankrupts) Anthonio Upton 
— Willielmo Hall Armig' Matthæo Petley Johanni Smith & Johanni 


Cole gen direct. per quam quidem Commiſſion dictus Dominus Rex 


nominavit aſſignavit & conſtituit ipſos Special Commiſſionar. duos 


ſive quatuor vel tres eor. quorum præd' Anthonius Upton vel 


Willielmus Hall foret unus -plen' & ſufficien. authorirat. facere & 


exequi omnia & ſingula de & concernen' przdia* Johanne Toplady 


& creditoribus ſuis ſecundum formam & effectum Statut. prædict 
vel eorum alicujus prout per Commiſſion præd' plenius liquet & 
apparet. Et Jur' prædict. ſuper Sacr. ſuum ptæd ulterius dicunt 
quod præd. Johannes Toplady præd' tempore quo ipſe ut præſertur 
devenit Decoctor ac poſtea fuit poſſeſſionat. de prædict' Viuis bon. 
& catalf in Narr. prædict mendonat. ut de bon' ſuis propr. quodque 
8 Willielmus Hall Matthæus Petley & Johannes Smith pottes 
| cilicet tertio die Junii anno ſecundo ſupradit' ut Commiſſionat. & 
— — proſecution. Commiſſion prædꝰ & Statur' præd' per Indentur. ſuam 
ihe claintifs, Jur. præd' in evidenc monſtrat. barginazaver. vendider. ordinaver. 
& aſſignaver. præd. Nicholao Lechmere & Sabian. Coles adtunc 
* 


85 duobus 


Vol. II. Paſch Anno 2 W. & M. in C. B. 165 


duobus creditoribus præd' Johannis Toplady omnia & ſingula vina 

bona & catalla in Narr. præd' mentionat habend tenend & recupe- 

rand in fiducia pro uſu & beneficio proprio prædict. Nicholai 

& Sabian Coles & tat aP creditor. pradit Johannis Toplady T's Aer 
qua adtunc præantea adveniſſent vel poſtea in debito tempore 

veniant ad querend' relevium ſecundum formam & effectum Statut. 

præd. Virtute cujus ipſi præd. Nicholaus Lechmere & Sabian Coles 
poſſeſſionat᷑ fuerint prout lex poſtulat de vinis bon. & catall' in Narr. Et urrum ſuper 
pred mentionat. Sed utrum ſuper tota materia in forma præd' n 2 


the Defendants 


compert videretur Cur.. dicti Domini Regis coram ipſo nuper Rege ne guilty or 
quod ptæd' Benjaminus Thomas Alicia & Georgius fuer. culpabil* kno« — on 
aut eorum aliquis fuit culpabiP de tranſgr. infraſcrip? modo & 
forma prout præd' Nicholaus & Sabian interius inde verſus eoſdem 
Benjaminum Thomam Aliciam & Georgium querebantur Necne 
Jur. ptæd' dixer. quod penitus ignorabant & inde pet adviſament. Cur. 
dicti Domini Regis coram ipſo nuper Rege & ſi ſuper tota materia 
præd. per ſur. præd' in forma præd' compert videretur Cur. dicti 
Domini Regis coram ipſo nuper Rege quod præd' Benjaminus Tho. fethe Cour 
Alicia & Georgius fuer. culpabiP modo & forma prout prad* Nicholaus hal judge 
& Sabian interius inde verſus eoſdem Benjaminum Thomam Aliciam they And tor 
& Georgium querebantur tunc Jur. ilP dixer. ſuper Sacra ſuum if, 
præd' quod prazd* Benjaminus Thomas Alicia & Georgius fuer. cul- 
pabiP de tranſgr. przd* modo & forma prout præd' Nicholaus & Sa- 
bian. interius inde verſus eoſdem Benjaminum Thomam Aliciam & 
Georgium querebantur tunc aſſidebant dampnum ipſorum Nicholai 
& Sabian. occaſione inde ultra mis & cuſtag' ſua per ipſos circa Sectam 
ſuam in hac parte appoſit. ad quadringent. & treſdecim libras. Et It not, for «tx 

mis & cuſtag il? ad quinquagint tres ſolid & quatuor denar. Sed 
i ſuper rota materia præd' per Jur. præd' in forma przd* compert᷑ 
videretur Cur. dicti Domini Regis coram ipſo Rege quod præd' Ben- 
jaminus Thomas Alicia & Georgius non fuer. culpabiP de Tranſgr. 
ptæd tunc Jur. præd' dixer. ſuper Sacram̃ ſuum præd quod pred 
Benjaminus Thomas Alicia & Georgius non fuer culpabiP de Tranſg? 
ilP modo & forma prout ipſi præd' Benjaminus Thomas Alicia & comiouagss. 
Georgius interius pro ſe placitando allegaver. Sed quia Cur. dicti | 
Domini Regis nunc hic de Judicio ſuo de & ſuper przmiſl. reddend 
nondum adviſatur dies inde dat. fuir partibus præd' coram Domino ępurcher Conti. 
Rege apud Weſt uſque diem Veneris prox* poſt Craſtin. Sanct. nuances. 
Trinitat᷑ de Judicio ſuo inde audiend' eo quod Cur. dicti Domini Re- 
gis hic inde nondum, &c. ad quem diem coram Domino Rege apud 
Weſtm̃ ven' partes præd per Attorn. ſuos præd. Sed quia Cur. dicti 
Domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. reddend. 
nondum adviſatur dies inde dat. fuit partibus præd' coram Domino 
Rege apud Weſtm̃ uſque diem Lunz prox? poſt tres Septiman Sancti 
Michaelis de Judicio ſuo inde audiend. eo quod Cur. dicti Domini 
Regis nunc hic inde nondum, &c. Ad quem diem coram Domino 

| Rege 


| 
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Further Conti- Rege apud Weſtñd ven partes ptæd per Attorid ſuos præd' Sed quia 
8 Cur. dicti Domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. 
reddend. nondum adviſabatur dies inde dat' fuit partibus prædict 

coram Domino Rege apud Weſtm̃ uſque diem Lunæ prox'- poſt 

Octab' Sancti Hillar. de Judicio ſuo inde audiend? eo quod Cur. dicti 

Further Conti- Domini Regis nunc hic inde nondum, &c. Ad quem diem coram 
wens Domino Rege apud Weltm ven. partes præd' per Attorn. ſuos præd' 
Sed quia Cur dicti Domini Regis nunc hic de Judicio ſuo de & ſuper 

præmiſſ. reddend. nondum adviſabatur dies inde dat. fuit partibus 

præd. coram Domino Rege apud Weſtm̃ uſque diem Mercur' prox 

poſt Quinden' Paſchæ de Judicio ſuo de & ſuper præmiſſ. audiend. 

eo quod Cur. dicti Domini Regis nune hie inde nondum, &c. Ad 

Further Conti- quem diem coram Domino Rege apud Weſtm̃ ven. partes præd' per 
— Attorn' ſuos ptæd' Sed quia Cur. dicti Dom̃ Regis nunc hic de Iudicio 
ſuo de & ſuper præmiſſ reddend nondum adviſabatur dies inde dat. 

fuit partihus prxd* coram Domino Rege apud Weſtm̃ uſque diem 

Veneris prox” polt Craſtin. Sanctæ Trinitat. de Judicio ſuo inde audi - 

border Conti- end, eo quod Cur. dict. Domini Regis nunc hic inde nondum, &c. 
Ad quem diem coram Domino. Rege apud Weſtm̃ ven. partes præd 
per Attorn. ſuos præd. Sed quia Cur. dicti Domini Regis nunc hic 

de judicio ſuo de & ſuper ptæmiſſ. reddend. nondum advilabarur 

dies inde dat. fuit partibus præd. coram Domino Rege apud Weſtm 

uſque diem Martis prox. poſt tres Septiman. Sancti Mich. de Judicio 

ſuo inde audiend co quod Cur. dicti Domini Regis nunc hic inde 

Further Conti- nondum, &c. Ad quem diem cotam Domino Rege apud Weſtm̃ ven. 
1 1 partes prædict. per Attorn' ſuos præd. Sed quia Cur. dicti Domini 
Regis nunc hic de Judicio ſuo de & ſuper præmiſſ teddend' non- 

dum adviſabatur dies inde dat fuit partibus prædict coram Domino 


- 


Rege apud Weſtm̃ uſque diem; Mercur. prox. poſt Octab Sandi 

Hillar. de Judicio ſuo inde audiend. eo quod Cur. dicti Doi Regis 

The Loguelz nunc hie inde nondum, &c. Poſtea ſcilicer a die Paſchæ in quinde- 
remaining ine. cim dies extunc prox. lequen. uſque quem diem Record & Proceſſ 
and concinued præd. (antea remanen fine die) Virtute cujuſdam Actus Parliam 
— bar confect apud Weſtm̃ decimo tertio die Februar. anno regni Domini 
To Willielmi & Dominæ Mariæ nunc Regis & Regin. AngP, &c. primo 
revivificat᷑ continuat᷑ & ordinat fuer. coram eiſdem Domino Rege & 

Domina Regin. apud Weſtm̃ ven partes præd per Attornꝰ ſuos præd 


is Further Coati- Sed quia Cur. dict Domini Regis & Dominæ Regin' nunc hic de 
1 ace. Judicio ſuo de & ſuper præmiſſ. reddend nondum adviſabatur dies 
bi inde dat fuit partibus prazxd' coram Domino Rege & Domina Regin 
| apud Weſtm̃ uſque diem Veneris prox, poſt Craſtin. Sanctæ Trini- 


tatis de Judicio ſuo inde audiend* eo quod Cur. dict. Domini Regis 
Judgment for & Dominz Regin nunc hic inde nondum, &c. Ad quem diem cotam 


— — 


rendents Domino Rege & Domina Regin apud Weſtm̃ ven partes prædict per 
_ Attorn' ſuos prædict. Super quo Vis & per Cur. dicti Dom̃ Regis 
53 | CE 
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& Dominæ Regin. nunc ibidem plenius intellectis omnibus & ſingulis 
ptæmiſſ. maturaque . deliberacon inde habita videbatur Cur. dict. 
Domini Regis & Dominæ Regin. nunc ibidem quod præd. Benjaminus 
Thomas Alicia & Georgius non fuer. culpabi? de Tranſgr. prædict 
modo & forma prout prædict' Benjaminus Thomas Alicia & Geor- 
gius pro ſe placitando allegaver. Ideo conf, fuir quod prædict Ni- qi nil Cf 
cholaus & Sabian niP caperent per billam ſuam prædict Sed quod Per Bilan. 
ipſi pro falſo clamore ſuo forent inde in miſericordia, &c. Et predict 
Benjaminus Thomas Alicia & Georgius irent inde fine die, &c. Et Sine die. 
ulterius conf. fuir quod przd' Benjaminus Thomas Alicia & Georgius 
recuperarent verſus prædict Nicholaum & Sabiafd ſeptemdecim libr. 
pro mil. & cuſtag. ſuis per ipſos circa deſendom ſuam in hae parte 
ſuſtent᷑ eiſdem Benjamino Thomæ Aliciæ & Georgio juxta formam 
Statut per Cur. dict Domini Regis & Dominæ Regin nunc ibidem 
ex aſſenſu ſuo adjudicat. Et quod prædict' Benjaminus Thomas Ali“ Facies 44. 
cia & Georgius haberent inde Execution, &c. prout per Record & 
Proceſſ. inde in Cur. dict Domini Regis & Dominæ Regin nunc co- 
tam ipſis Rege & Regin apud Weſtid prædict reſidend plenius ap- 
paret quod quidem record in p eno robore & vigore ſuis adhuc Averment cha: 
remanet minime reverſar; {cu annihilat, Et iidem Benjaminus Tho- 8 
mas Alicia & Georgius ulterius dicunt quod bon & catalf in bil- Averment hat 
la dt record prædict per ipſos Nicholaum & Sabian verſus præd' the Aalen of 
Benjaminum Tbomam Aliciam & Georgium in Cur. dicti Domini im g cr 339. 
guper Regis coram ipſo nuper Rege ut prefertur' exhibit. in adcon. fen are the 
2 ptædict menconat. Et prædict bod & catalP: ſuperius hic Avermentas to 
tecſtar̃ & menconat᷑ ad manus prædict Benjamin. Thomæ Aliciæ KK 
Georgii & converſio in Natr' in ptædictꝰ Nicholai & Sabian hie men- 
Eonar. unde verſus eos inde narraver. ſunt un & eadem non alia 
neque diverſa quodque diſpoſitio bon. & catall' in accon. Tranſgr. 
ptædict menconat. & conceſſio præd' bon & carall' præd. hie 
upetius recitat; ſunt un & eadem 4 8 aſportatio adventio diſpoſitio 
a'cauſa accon. Unde ipſi prædict 
Nicholaus & Sabian verſus ipſos Benjaminum Thomam Aliciam & 
Georgium quoad- præd parcel} bom & catal? hic ſuperius mendonat. 0 
modo narraver, Et cauſa accom unde ipſi præd' Nicholaus & Sabian Jag an 
in Narr. ſua in accon Tranſgr. præd ſuperius retitat. narraver. eſt © fame in 
u & cademi & non alia neque diverſa quodque Nicholaus & Sabiad 
quer. in accon Tranſgr in billa &record prædict' nominat᷑ & præd 
Nicholaus & Sabian modo quer. fuit un) & eædem perſonæ & non averment, that 
aliæ neque diverſe quodque. prxd Benjaminus I homas Alicia & 24 — 
Georgius quatuor defend in accon Tranſgr. præd mendonat᷑ & præd are dhe fame. 
Benjaminus Thomas Alicia & Georgius modo defend ſunt un & 
eædem perſon & non aliæ neque diverſæ. Et hoc para? ſunt veri- 
ficare unde petunt Judicium fi præd Nicholaus & Sabian accom ſuam | 
ptæd verſus cos habere ſeu manutenere debeant, &c. Et quoad refid. The Conclo: 
Tranſg? convercon, & diſpoſicom reſid bom catalf & * in Plea. 
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Not Guilty ro Nat. prædict ſuperius moaconat iidem Alicia Thomas 


the reſidue of 
the Gonds. 


Demurrer. 


1 ES pps 
ops & Georgius dicunt quod ipſi non ſunt inde culpabil. Et de 
boc pon ſe ſuper Patriam Et prædict Niobolaus & Sabian ſimiliter, 


5 Creſwell Leving, 


Et ptædict Nicholaus & Sabian dicunc quod ipfi per aliqua pet 
prædict. Aliciam Benjaminum Thomam & Georgium modo & forma 
fuperius placitand' allegat ab accon ſua præd inde verſus eos habend 
præcludi non debent quia dicunt quod placitum prædict' per ipſos 
Aliciam Benjaminum Thomam & Georgium modo & forma pred 
ſuperius placitat materiaque in eodem content minus ſufficien. in 
lege exiſt ad ipſas Nich. & Sabian ab accone ſua pd inde verſos ipſog 
Aliciam Benjaminum Thomam & Georgium habend' præcludend' ad 
quod quidem placitum ipſorum Aliciæ Benjamini Thomæ & Georgii 
iidem Nicholaus & Sabian neceſſe non habent nec per legem terre 
tenentur reſpondere & hoc para? ſunt. verificare Unde pro defect 
ſufſicienꝰ reſponſ. ipſorum Aliciæ Benjamini Thomæ & Geotgii in 


hac parte jidem Nicholaus & Sabian petunt Judicium & dampm 


2 occone conyercon' & diſpoſicon' & catall ill' ſibi adjudicac, 
Cc, £53 | £4 5h Ada ln ee 
Et prædict Alicia Benjaminus Thomas & Georgius dicunt quod 
placitum przd' ipſorum Aliciz Benjamini Thomæ & Geotgii mode 
& forma præd ſuperius placitat materiaque in eodem content bod 
& ſufficien in lege. exiſt ad ipſos Nicholaum & Sabian ab ade 


ua præd' verſus ipſas Aliciam Benjaminum Thomam & Georgium 
habendꝰ præcludend quod quidem placitum materiamque in goden 


 &e. Et quia Juſtic' hic ſe adviſare volunt de & ſuper præmiſſ. priub 
quam Judicium inde reddant dies inde dat eſt tam præd Nicholas 


eontent ipſi idem Alicia Benjaminus Thomas & Georgius parat. 
ſunt yerificare Et quia prædict Nicholaus & Sabian ad placitum 
il? non reſpond nec il} hucuſque aliqualit* dedic' fed. veriſicadon ilf 
admittere omnino recuſant iidem Alicia. Benjamiaus Thomas & 


Georgius (ut prius) petunt Judicium Er quod pradia* Nicholaus 


& Sabian ab accon' ſua præd inde verſus eos habend” pcæcluduntui 


& Sabian quam præd' Aliciæ Benjamino Thomas & Georgio lit 
uſque in Octab Sancti Hillar. de audiend' inde Judicis ſuo eo quod 
idem Juſtic hic inde nondum, & „ ee vin IOUP 
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Lechmere verſus Toplady, 


Nan Adtion of Trover by Lechmere and others againſt Alice Top: 
lady, Sir Benjamin Thorowgood and others, where the Plain⸗ 
tiffs declared, That they were poſſeſſed de ducent viginti & quinque 
libris legalis monet' AngP in pecuniis numera?, and of ten Pipes and 
fifty Gallons of Canary, and of divers other things in the De- 
claration mentioned, which they loſt, and which came afterwards to 
the 7 13 of the Defendants, and they converted them to thetr 
own ute. 3 | wa 1: edi 
The Defendants, as to divers of the Goods in the Declaration 
mentioned (which they particularly recite in their Plea) plead in 
Bar, That in Michaelmas Term, in the ſecond Pear of the late 
King James the Second, the ſaid Plaintiff commenced an Ation a- 
galnſt the now Defendants in the King's Bench, de placico Tranſg? 
uper Caſum; where they declared, That the Defendants Vi & armis 
took the ſaid'Goods and Chattels in the Declaration now mentioned 
and pleaded to, apud London, &c. ceperunt & aſportaverunt. To 
hich the Defendants, pleaded Not Guilty, and went to Trial upon 
at Iſſue. Upon which the Jury kound a Special Uerdi#, which 
the Bekendants ſet foxth in their Plea verbatim, together with the 
whole Recozd; in the King's Bench; and that upon that Special 
Aerdict the Court gave Judgment, that the Plaintiffs nil capiant per 
billam, and that the Dekendants irent inde fine die prout pet Re- <, 
cordum & *Proceff: inde in Cur. dicti Domini Regis & Dominæ Re- 1 
ginæ nunc coratm ipſis Rege & Regina apud Weſtm reſiden plep ap- 7 
aret quod quidem Recordum in plenis robore & vigore ſuis ad- ? 
huc remanent minime reverſat ſeu annihilat ; and averrs, that the 
Goods and Chattels in both Declarations were the ſame, and the 
taking, carrying away and diſpoſing of the ſaid Goods in the ſaid 
Action of Treſpaſs, and the coming of the ſaid Goods to the hands 
of the Defetivants, and the diſpoſition and converſion thereof in 
this Declaration mentiqued are the ſame, and the Cauſe of Aion 
the fame, &c. and as to the reſidue of the Goods and Chattels in 
the now Declaratton mentfoned, the Defendants plead Not Guilty, 
wr Illue thereupon „and to the Bar pleaded, the Plaintiffs de- 


nnn Un * 
It was arguer by Serjeant Tremayne againſt the Bar, That the 
Mons wete wren different nature, and that in many Caſes Trover 
would life where Trefpaſs'Vi & armis would not. 1 Cro. 667. Ferrars 
and" Arden: where tis faid; It one denver Goods to another to | 
keep, and bzings Treſpaſs and is Barred;he may after bang Detinue; ym. 47: 
becauſe he miſtook his Adion. Vid. 6 Co. 7. And he relied upon 4.1. | 
the Caſe of Putt and Royſton, 1 3 34 Car. 2. 1 K Kot. 4% | 
106 | : where i 
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| 17 Pay on the Caſe chePualts of the of Bate 


and taken th 8, . ebe 
W und e we a 


where, in an Action of Treſpaſs upon a Not Guilty, Uerdi# was 


fo2 the Defendant and Judgment; and there the Plaintiff bzought 
Aition of Trover koꝛ the ſame. atter, and the foꝛmer Jugdment wag 
pleaded * Bat, and upon a Demurrer it was adjungen fo2 the 
Plainti | 

Serjcant pemberton contra. Tis taken fo2 a Rule in Sparry's 
Caſe, 5 Co. 61. Nemo bis vexari deber ſi conſtet Cur. quod ſit pro 
una & eadem cauſa. He agreed, that Trover would lie in many 
caſes where Treſpals.would not; but here it appears tothe Court, 

by the matter Diſcloſed in the Plcaning, (the Special Uerdit and 
whole Recoꝛd being ſet fozth) that i e Plaintiff was barred befoye, 

not fo2 having mſſtaken his Aﬀion, but upon the Rights and Be: 
rits of the Cauſe; and this (he ſaid) differed this Caſe from that 
of Putt and Royſton ; (Note, That Cale was adjudged when 
Sir Francis 8 was Chiet Juſtice. of the King s⸗ "Bench 


koꝛ there the Uecrdig being upon the General Jflue in Treſpaſs, i 
could not appear upon the Recozd, but that the Uetdig. was againt 
the Plaintiff upon the miſſake pt "the Aion; whereas here it appears 
n the Batter. at large ke foath in the Special Uerdia, that 
>< a was giyen agaiuſt the Dane ypon the Petits of the 


174 
18 


Court were of Opinion, | Plea in Par was good 
in tn ths FT ” they took the Cale al Pycr and Royſton to be g 
Cale of thr ſame nature, F02tho the Julie were General, yet in 


regard of the Averments whit every {th Plea there mult be, 


it appears to the Court that the Matter was the ſame, $8 well as 


here | it yoth upon the Special Her dick; and 72 17 32 5 


© that the Plaintiſt was barred. ta the rer the Na⸗ 
ture of His Action, the Averment migh bt traverſed: © krekoze by 
reaſon of that Caſe adjudged, and the Impoꝛtunity of 10 Raum 
ow 1 50 Senn we Ca to ſpeak wur to the Cale the next 


of the King's {Uard the Plaintiff. de 
Jes, the. Scand, in the 235 Pear of his Reign, ea nted him 
a p to hold the ſaid Office fo? 12 ert a fozmex 7 
thereof to the Earlof Sandwich, and the Surrender of that Sant. 
And that the Defendant by, colour of ; Wan rapited 15 5 — in 


the firſt. Pear of Toy late Ring James 8 5 5 
of. the mor 
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Upon Not Guilty pleaded, it came to a Trial at the Bar this 
Term, and it was inſiſted upon fo2 the Defendant, That the Plain⸗ 
tiff's Patent having recited a foxner Gzant, that they muſt pꝛove 
that G2ant 55 have been ſurrendꝛed. | 
To which it was anfwered. That if they took advantage of the 


Recital, they muſt admtt all that was recited, as well the Surrender 


as the Gzant. And of that Opimon was the Court. 
Chen the Defendant p2zoduced*the Eart of Sandwich's Patent; 


and this the Court held would put the Plaintiff to pꝛove a Surren⸗ 


der: And a Surrender was fhewn'f Evidence accoꝛdingly. 

Note, It was [aid in an Action of this Nature, that it is not ne: 
eefſary ko chew every particular Sum tereived by the Defehvant : 
But it is a good Evidence fo2 the Damage to ſhew the zofit of 


X of 1 


the Olle communibus amis. 
e rv Fenn  vonm 6 Frente 3 
us  WIIET LIED: 3 : Anonymus. | _ 2 ; — . 


A upon a Statute, and a Liberare ont of thi 
FA Coutt, the Crit was Habere fad ter? & tenementa, luſtead at 
Liberari faciasz und it bad moved to amend the wozd Habere in the 
(Urit, and to make it Liberari. 

And after divers Motions the Court oꝛdered the Amendment to 
be e ; becauſe it is a Judicial TUrit. 8 Co. 157, 2. 1 Cro. 
9. Mei of En 


_— 
* 
” 


and Tenements of the Defendant, - 


1 o# ' 4 1 
. 5 * * * by . - #4 3 
 % % 1 * p " s 
? E 2 22 8 TS . 17 + ; . 
P . x N y : . is 11 & Lag : 
| TY „ 4 ET FEE ” 4 ze 499541 . # 4 

w4- 0 . » - . d % - 2 * 

i * . 4 . 

4 . . + $3 ' 


N Ation of Debt was bꝛought in this Court, foz a Sum of 
Money recovered in the Hundꝛed⸗ Court; and the Defendant 
was admitted to wage his Law, tho' at firſt the Court doubted. 
Vid, Mo. 276. fo2 a Mager of Law to an Action of Debt, bꝛought 
fo? an Amercement in a Court Baron. 
Note, Chen the Defendant hath his Hand upon the Book, be- 
= * is ſwom, the Plaintiff is to be called, and he may be Non⸗ 


The Defendant is to bꝛing his Compurgatoꝛs; but they may be 


leſs than Eleven, and they are ſwozn de credulitate. 
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Anonymus. 


N ation was bought fo2 ſpeaking « theſe chad of the 

Plaintiff, He broke my Houſe, like a Thief. And Pau * 
Gullty pleaded, A Uerdif# was found fo2 the Plaintif. 

And * nt . the Moꝛds not to be ationable. DES 


e . wes © 
'N an Action fo2 Wows fpoken of the Plaintif in Fre 


was a Clipper and Coiner. 
after Uerdiz, upon Not Guflty pleaded, it was moved in Arret 
of Judgment, that the Moꝛds did not charge him with Clipping 
and Coining of Boney ; and Clipping and Coining might be ap: 
plied to many other things. 


—— 


But the Court held the Wowsg to be ad anignable in 1 15 
00d; | 


ſtrong Intendment; and ſuch Moꝛds are u 
hear them, to mean Clipping und ein * . e os 23 


©2390 1 
AN 


torney. ks = 
Aftet vids fa the en « was muben in aces of. OY 
ment, That there was no Communication of his Peofeſſion, and 
the Mord vid not neceſſarily relate to his Pzattice. 

But the Court held the Action would lie; "fo? ſaying, That be 
was nat fit to be an Attozney, ſhewed plainly, that Cheating Knave 
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 Anonymus. | . 
otion fo? a New Trial it Wbenteh. that the Solici- 
107 fo he Plaintiff (who allo wag an Attomey) had wꝛote two 
Letters to two of the Jury befoze the Trial, impoztuning them to 


in the Cauſe, and how he had Aerdickg fp2 his Citle. 

The Court ſet aũde the Trial fo2 this Caule, and committed the 
Soltcito? to the Fleet fo2 this Wisdemeanoz, being embracing o 'a | 
Jury; and befoze his Diſcharge, made him pay Ten * to the, 

| Party towards 47 „en of the Cril. 


* 0 pretious verſus Robinſon. 


He Cauſe being at Jſſue in Hillary Term laſt, a Venite ws 
| awarded, and a Jury retoꝛned upon it; and in Eaſter Term 
| after another Venire was awarded, and a Trial was by a Nux te · 
turned upon the two Venires. 


e, 
ou 2115 
, by 


"oy and not aided * the Statute of 16 Car. e 
Nam rie Cooke vera Romney. | : 8 : | 
| An: Adlon of Covenant was brought againſt to, and it wag 


Urit of Erroz bought it was moved, that it might be amenved 
and made tencant. 
It was objefted, That falſe Latine in an Dꝛiginal could not be 
amended, as hos breve fo; hoc breve; 5 . in Caſte, deſtrictionem 
fo: deſtructionem, Blackmore 8 Caſe, 8 

But the Court granted the key and ozdered the Amend⸗ 
ment. And it was ſaid, Ok late Days it had been done in Caſe of a 
Wow miſtaken in an Oziginal, as in Ejetment, diviſit koz dimiſir. 
Vid. in Blackmore's Cale the Bb 159. b. 9 fo? „ 
eſt was amended. 


| appear, and ſetting fozth the Hardthips that his Client had ſuffered 5 


Apon this the Court ſet aſide the Uerdi# ; fo! there was no Au⸗ 
thozity'fo2 the two Venires, ſo all the Proceevings A are. 


« 4 \s # * 
” g® 
, - „ 
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uod teneat conventionem inſttad ot teneant; and after a. 
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Anonymus. 


N Trover and Converſivi ko; a Mate. 

Upon Nat Guilty pleaded, and a Uerdiſt foz the Plaintiff, it 
moben in Krrelt of Jibitnient, that the Pare was laid ad va. 
lentiamn, and it chould haue deen pretii. WW, 

Sed non alloratur. After Uetdic (2 Cro. 307. Stil. 174. 182. 2) 


the Pai tiff declares, .that he was fled de quadam equa ut de 


catall * and that catalla prædict caſualiter perdidir, 
Joregr ity cont Ae rye ant's s, he converted catalla 


5. to his bim te, that there is no expꝛels Converſion of 
The Court ſaid, That HiDictaratidiiwos ſartiffcial, but good 


_ after a Uerditz fo2 cn bite. mug pre to the Pare, fo2 no- 


thing elſe mM mentlonen 
229 a 4 Tugſtall verſus Brend. — U 3s — 
N a upon Mot Guilty a 1 mag found, 
agg ch there * A 75 | he Bec by a Seca law. "x" was ino- 
fv? the Drftth ant, t eclaration w 1aelmas 
Tettn » Jac. 4. und the Kala to be 39 Qdob..2 Jac. and ſo 


after that Term 2 | 
Note, The Declaration recited an Oꝛiginal, and an Oꝛiginal was 
pꝛoduced Teſte 2 Novembris, Which was after 4 Demile. And the 


71 the Court, that 1 
dem emorandum o h 8e 
in Tetm, wal uſed td be made uponthe 
«0! hi: ©.:7 Highway uerſus hn 
12 um bes Erequs are ful uſum f 74 ſolum, & fon 
25 Coe? duas acras Fee L TEM my | 
0 Plaink | 
RE bs, That e as fal 1 


8 and rüt Wag 0 of the ail; ka; duas acras erf 
1000 not 25 che quantity bf t 1 e tyealure and 
of the G2ound where the di uk was. nn *. 
And fo? this Caule the —— was ſtayed, by the Opinion of 
the whole Court. 


ET Note, 


. bs 11 F 
TT 7101 {4-4 
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bore.) And Judgment was given fo2 the 


| teworth' 8 Cale.” 


Trin. Anno 2 W. & M. in C. B 


— — 


Note, Jt the Sheriff return a Refcous, it is not traverſable : ; 
but an Attachment goes againſt the Recouſers, and a Fine uſually 
ſet. Tho' it appears by Dyer, ſuch Return was allowed to be tra- 
verſed in C. B. but not Praliſed of * 


% 
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In Communi Banco. | 


Sherbon 4 Colbach 


N an Indebitar Aſſumpſic, fo2 20 * loſt by the Defendant, tothe 
Plaintiff at a certain Play, called Hazard. 

A pon Non Aſſumpſu, after a Qerdiit fo2 the Plaintif, it was 

moved in Arreſt ol Judgment, that to Play at Dice is an unlawful 

Game, and ſa the Conſideration is inſumñicient. 

But to that the Court ſaid, That they could not intend that this 
was Play at Dice, tha there is a Plap called. Hazard at Dice, 
known amongit Sameſters; neither is Play at Dice in it felf un- 
lawful, tho pꝛohibited by ſeveral Statutes to certain Perlons, and 
to be: Uſed in certain Places. 

Then it was moved That the Declaration was too general; fo2 
tho there have been divers Ations maintained koꝛ Money won at 
Play, yet they uſe to declare, that it-Conſideration the Plaintiff 
p2omiſed, That if the Game-went-on the Defendant's fide,he would 
pay ſo much to the Defendant; the Defendant pꝛomiſed, * if it 
went on the Jlaintif's ſide, to pay ſo much to him. 

But the Court ſafd, That of late it had been the uſage to declare 

generally, and it might be as well as on = 0 ph r e de 


Note, erage Powell eited in the Caſe = qe Low Noith's 
Caſe, 2 Leon. 179. where Queen Elizabeth had granted the Fines 


to him and his Feng, pro licentia concoidandi, mithin a certain 


paces and he bꝛought an Indebitat Aſlumplir fot duch Fine, and it 
was held, that it would lle. 

And alto a Caſe adjudged in the King 1 Bench the laſt Term, that 

an Indebicar' n would lie emen, Fine, in ane. 
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bs £ Pyne verſus Woolland. 


bebt for kent Civit' Exon' Homaſina Woolland nuper de Civita? ExoD in 
ng ng Com Civitat᷑ Exon Vid' Executrix teſtament' 
Leaſe parol. Iſaaci Woolland ſum fuit ad reſpondend Mariæ Pyne Vid' de pla- 
cito quod reddat ei octoginta & ſex libras duos ſolid un denat & 
un obolum quos ei injuſte detinet, &c. Et unde eadem Maria per 
Nathanielem Salter Atrorn' ſuum die quod cum prædicta Maria de- 
Deriiſe to the cimo die Maii anno Domini milleſimo ſexcenteſimo octogeſimo ter- 
enen. tio apud Civitat᷑ Exon' prædict in Com ejuſdem Civitat᷑ dimiſiſſet 
Quarta pars præfat' Iſaaco in vita ſua quartam partem duorum molendinorum 
molendini, &c. granaticorum & unius molendini braſiatorii (ſub uno tecto Ang 
Roof) vocat' ſive cognit' per nomen de Cuckingſtool Mills (ci- 
tuat' jacen' & exiſten in Exland in Paroch' Sancti Edmundi in Com 


Cirn! Exon' ptædict' ac quartam pattem domus molendin' ſiye 


renementi cum pertin adinde prox” jacen ex boreali latere eorun 

dem necnon quartam partem medietatis paſturz unius parcelk ter. 

rx pone dicta molendina not five cognitꝰ per nomen de Bonhap eib 

Habend, dem molendinis pertin' ſive pertinen habend & occupand eidem 
Iſaaco à ptimo die ejuſdem menſis Maii uſque ſinem & terminum uni- 

Pro uno anno, us anni integri- extunc prox” ſequen' & plenat. complend? &c fini- 
in annum. end“ & ſic de anno in annum quamidiu: àmbabus partibus placerer 
reddend?. & ſolvend: proinde cidem Mariz ad ſinem cujuſlibet menſis 
(ſecundum computacon' viginti & octo dierum pro qunlibet menſe) 

The Rene pay- uo: idem Iſaacus eadem dimiſſa præmiſſã teneret reddit᷑ ſexaginta 
able Monthly. ſolidot quatuor denar. & unius oboli Tegalis monet' Angliæ Virtute 
cujus dimiſſionis idem Iſaacus in quartas partes prædictas intravit 

& fuit inde poſleſſionat'ꝰ ac eaſdem quartas partes uſque nonum diem 
Septembr. anno Domini milleſimo ſexcenteſimo octogeſimo nono ha- 

buit & occupavit ac quinquaginta ſeptem libr. ſeptem ſolid' un' de- 

nar. & un' obo (de prædictis octoginta ſex libtis duobus ſolid* un 
denat. & un obof parcel f) ſuper eodem nono die Septembris An- 

no Domini millefimo ſexcenteſimo oftogefimo nono ſupradicto pro 

reddit dimifſorum præmiſſdtum pro novemdecim menſibus fecun- 

| dum compuraton' predict”; adtune ſinit xidem Mariæ aretro foo. 
| Rent unpaid, & non folur'! per quod acc accrevic eidem Mutiæ exigend & 
ell acetebit. hahend de prafat Ifaaco in vita ſua & de ptædict Thomaſina poſt 
ipſius Iſaaci mortem prædictos quinquaginta ſeptem libras ſeptem 

ſolid un' denara & un obaf (de prædictis octoginta ſex libris duabus 
Ano-h-rDemile ſolidis m dena 9 Acretiam cum prædicta Maria 
De Gier ar. eodem decimo die Maii anno Domini milleſimo ſexcenteſimo octogo- 
Feleel ſimo tertio apud Civit᷑ Exod prædict' in Com̃ ejuſdem Civit' dimi- 
— ſifler eidem liaaco quattam partem duorum molendinorum Fulloni- 
corum cum pertin in Paroch' Sancti Edmundi prædict' habend' & 

3 occupand 
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occupand' eidem Iſaaco a primo die ejuſdem Maii uſque finem & ter- ?* 501 

minũ univs anni integri & fic de anno in annũ quamdiu ambabus 

partibus placeret Reddend* & folvend' eidem Mariz pro prædicta 

quartz parte duorum molendin Fullonicorum il? cum pertim durante 

tempore quo idem Iſaacus eandem quart? partem haberet & teneret 

annua? reddit viginti librarũ ad quatuor maxime uſuaſ Feſta ſcilicet 

ad Feſta Sancti Michaelis Archi Nativitat Domini noſtri Dei An- 

nunciationis beatæ Mariæ Virginis & Nativitatis Sancti Johannis 

Baptiſtz p æquales porcones ſolvend' Virtute cujus dimiſſionis idem 

Iaacus'tn eandem quartam partem ult mendonat᷑ intravit & fuit inde ko 
eſhona? at eandem quartam partem uſque nond diem Septemb? 

Anno Domini millefimo ſexcentefimo nano habuit & occupavit ac 

viginti & quinque libræ (de pdiq* octoginta ſex libris duobus ſo- 

lid und dena & um obolo a parcel?) pro reddit prædict᷑ quartæ par- Rec: an 

tis ult᷑ mendonat᷑ pro uno anno integro & un quarter unius anni finit 

ad Feſtum Nativitatis ſan Johannis Baptiſtæ Anno Domini milleſi- 

mo ſexcenteſimo octogeſimo nono eidem Mariz aretro fue? & non 

ſolut per quod acco accrevit eidem Mariz ad exigend & habend' de Adio accrevit. 

nrefat Iſaaco in vita ſua & de præfar Thomaſina poſt ipſius Iſaaci 

mortem prædictas viginti & quinque libras (de prædictis octoginta 

ſex Rbris duobus ſolid' ud denaf & un obo? at parcel?) Ac etiam 

cum prædict᷑ Maria eodem decimo die Maij Anno Domini milleſimo Another Pe. 

ſexcenteſimo octogeſimo tertio apud Civit᷑ Exon prædict in Cod 

ejuſdem Civit᷑ dĩmiſiſſet eidem Iſaaco quart? partem unius Stabuli & 

nov Structuræ ſuper veteri Stabuld in paroch* Sancti Edmundi p- 

dict Habend* & occupand* eidem Iſaaco a primo die ejuſdem Maii Habene. 

uſque ſinem & termĩinum unius anni integri extunc prox ſequen Et 

ſie de anno in annum quamdiu ambabus partibus placeret reddend' Pro uno anno, 

& ſolvend* proitide eidem Mariæ dura tempore quo idem Iſaacus 

eandem quartã partem haberet & teneret annua? reddit quinquagin- Reddens. 

ta ſolidorum ad quatuor maxime uſuaP Feſta ſcilicet ad Feſta Sancti 

Michaelis Archi Nativitatis Domini noſtri Dei Annunciadonis Beatz 

Mariæ Virginis & Nativitatis Sancti Johannis Baptiſtæ per æquales 

porcones ſolvend' Virtute cujus ditniſſionis idem Iſaacus in eandem 

quartD partem al? menconat intravit & fuit inde poſſeſſionat᷑ ac ean- 

dem quartam partem uſque nonum diem Septembris Anno Domini x... a 

milleſimo ſexcenteſimo octogeſimo nono habuit & occupavit ac ſexa- Foiitivr. 

ginta duo ſolidi & ſex dena? (de prædict᷑ octoginta ſex libris duo- 

bus ſolidis un dena? & um obo? a? parcel?) pro reddit᷑ prædict 

quartz partis ult mencona? pro uno anno integro & uno quartet N. er. 

unius anni fini ad Feſtum Nativitatis Sancti Johannis Baptiſtz 

Anno Domini milleſimo ſexcenteſimo octogeſimo nono eidem Mariz 

aretro fue? & non ſolut per quod acco accrevit eidem Mariæ ad exi- 


gend* & habend*de præfat Iſaaco in vita ſua & de prefat' Thomaſina ,,. ,.. 


poſt ipſius Iſaaci mortem prxdict” ſexaginta duos ſolid' & ſex denat? 
(de præd' octoginta ſex libris duobus ſolidis un dena & un _ 
0 A a | A 
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Another De- aP parcel?) Ac etiam cum prædict' Maria decimo die Mait Anno 
laid, Domini milleſimo ſexcenteſimo Ns, wg tertio apud Civit Exon 
prædict᷑ in Com ejuſdem Civit᷑ dimĩſiſſet eidem Iſaaco quartam par- 
of aTiedle tem cujuſdam af molendini (vocat a Treble Mill) in Paroch 
: Sancti Edmundi prædict habend & occupand' eidem Iſaaco a primo 
Pro uno anno, die ejuſdem Mail uſque finem & termin unius anni integri extune 

&c. . "ah . 
Recderd, prox” ſequen Et fic de anno in and quamdiu ambabus partibus 
placeret reddend* & ſolvend' eidem Mariz pro eadem quarta parte 
ul? mencona? duran tempore quo idem Iſaacus eandem quartam 
partem haberet & teneret annua? reddit᷑ decem ſolidorum ad quatuor 
Ad quataor maxime uſuaf Feſta ſcilicet ad Feſta Sancti Michaelis Archi Nativita- 
1 tis Domini noſtri Dei Annunciationis Beatz Mariæ Virginis & Nati. 
vitatis Sancti Johannis Baptiſtæ per æquales porcones ſolvend' Vir. 
Entry and tute cujus dimiſſionis idem Iſaacus in quartam partem ilF intravit & 
uit inde poſſeſſionat᷑ ac eandem quartam partem uſque nonn diem 
Septembris Anno Domini milleſimo ſexcenteſimo octogeſimo nono 
habuit & occupavit ac duodecd ſolid & ſex denar̃ (de prædict octo- 
ginta ſex libris duobus ſolid' un dena? & um obo? reſid”) ꝙ reddit 
Rent area. predict quartz partis ul? menconat pro uno anno integro & uno 
quaterio unius.anni finit ad Feſtum Nativitatis Sancti Johannis Bap- 
tiſtæ Anno Domini milleſimo ſexcenteſimo octogeſimo nono eidem 
A dio accrevit. Mariæ aretro fuer & non ſolut᷑ per quod acco accrevit eidem Mariz 
ad exigend* & habend' de præfat᷑ Iſaaco in vita ſua ac de præfat᷑ Tho- 
maſina poſt mortem ejuſdem Iſaaci prædict᷑ duodecim ſolid” & ſex 
Ses wer ke dena? (de præd' octoginta ſex libris duobus ſolid? um dena? & un 
Executrix «lt. Obo reſid) pdict tamen Iſaacus in vita ſua ac prædict᷑ Thomaſina 
nor paid. poſt mortem ejus licet ſæpius requiſi? præd' octoginta ſex libras 
duos ſolidos un dena? & um obo? ſeu aliquem inde denat᷑ eidem 
Mariæ nondum reddide? nec eorum al? reddidit ſet ilP ei reddere 
omnino contradixe? ac prædicta Thomaſina ilP ei reddere adhuc 
contradiè & injuſte detinet Unde die quod deteriorat eſt & damp- 
num habet ad valentiam quadraginta librarum. Et inde produc 

ſectam, &c. 


The defendant Et prædicta Thomaſina per Thomam Clarke Attorm ſuum ven 


pleads in 


Abatement, Et diò quod. prædict᷑ Iſaacus Woolland apud Civit᷑ Exon prædict 


5 inge fart obiit inteſtat poſt cujus mortem Edwardus Lake Clericus Sacræ 
and that ad- Theologiz Profeſſor Archidia® Exon legitime conſtitut᷑ apud 


miniſtraticn 


was granted Civir Exon prædict' per Litteras ſuas Adminiſtratorias commiſit ei- 
Pied ineetare. dem Thomaſinæ Adminiſtraconem omnium bonorum & catallorum 
Lerrers of Ad. quæ fuer̃ predict Iſaaci tempore mortis ſuæ qui quidem Edwardus 
granted, adtunc habuit plend Authoritatem ad Adminiſtraconem illam in ea 
ought ro be Parte committend* in quo caſu pd' Maria ipſam Thomaſinam Admi- 
ſuch as Admi- niſtratricem bonorum & catallorum quæ fue? præd' Iſaaci & non 
not as Execu- Executricem Teſtamenti ipſius Iſaaci in brevi ſuo prædictꝰ nominare 
9 debuit Et hoc parat eſt verificare Unde pet? ſudiè de brevi illo, Et 
quod breve illud caſſetur. 
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Et pfirdifta Marla die ꝗd' breve ſuum predict ratione præalle- The lie 
gat caſſari non debet. Quia die quod poſt mortem prafte Ifaaci the Defendant 
& ante commiſſionem Adminiltrationis prædict eidem Thomaſinz *9ninitred a 
in forma prædicta ſcilicet decimo octavo die Septemhris anno regni le 
Domini Regis & Dominæ Neginæ nunc primo præfat᷑ Thomaſina di- miniſtration 
verſa bona & catalla que fuer præfat᷑ Iſaaci tempore mortis ſuæ ut = 
Execiitrix teſtamenti ipſius Iſaaci adminiſtrayit videlt apud paroch 

Santi Edmundi pradlet Et hoc parat eſt verificare Unde pet᷑ udi- 

cium & debitum ſuum predict unacum dampnis ſuis occaſione de- 

tentiotis debĩti ius ſibi e eee 
Et prædicta Themaſina die quod'predfer placitum prædiet Ma- — Po 
fix ſuperius replicahdo placita? materiaque in eodem content minus on 10 the Plea 
ſuficief in lege exiſtunt ad actionem ipfips Mariæ ptæd: verſus ippʒ:- 
ſam Thomaſinam haben” manutenend quodque ipſa ad placitũ ii? 


modo & forma prædict placitat veceſſe non habet nec per legem 
terræ tenetur refpondere. Et hoc parat eſt verificate Unde pro de- 
fectu fulfcien placiti predict Mariæ in hac parte eadem Thomaſina 
per Judicium. Et quod breve iph ms Mariz caſſetux, Spe. 


" Et'pizedidta Miria die quod placitum pradick per ipſam Plariam Denz 
ſuperius replicando placi at materia ne in eodem content bonum & 
ſufficter9 iti lege exiſtit ad actionem ipfius Mariæ verſus præfat᷑ Tho- 
maſtriat habend” manutenend quod quidem placitum materiaquè in 
codem content ipſa eadem Maria parat eſt verificare & probare 
prout Cur, &c. Et quia eadem Maria ad placitum illud non reſpond” 
nec il? hucuſque aliqualit᷑ dedic ipſa eadem Maria ut prius pet Judi- 
cium & debitum ſuum prædict᷑ unacum dampnis ſuis occaſione de- 
tentionis debiti illius fibi adjudicari, &c. Et quia juſtiè hic ſe ad- 
viſare volunt de & ſuper præmiſſ. priuſquam Judicium inde reddant 
dies dat᷑ eſt partibus prædict᷑ hucuſque in Craſting'San&z Trinita- 
tis de audiendo inde Judiciq, ſuo eo quod iidem Juſtic hic inde 
170? &1 : 07. | 
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* an Action of Debt againſt the Defendant, as Ekecutrit of her 
Dusband fo2 Arrears of Rent due from the Teſtatoz. | 

The Defendant pleaded in abatement of the Writ, That after 


the death of her Hugband, Adminiſtration of his Goods and Chat- 


tels was granted to her, and that ſhe ought to have been named 
Adminiſtratrix in the Crit, and not Executrir, unde pet Judicium 
de brevi & quod breve iſtud caſſetur. | 


ga2 | | The 
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_ The Plaintiff replied, That after the death ol the husband, and 
befoze the Adminiſtration committed, the Defendant adminiſtred 
— 9 Goods and Chattels of her Husband's at ſuch a day and 
place, EC. Mov Wo 6 4 1111 

To this the Dekendant demurred, and Judgment was given ko; 
Hob. the Plaintiff. Foz ſhe ſets not koꝛth the Day when Adminiſtration 

Cr. Car. $3, was committev, lo it might be after the CUrit bzought 3 Aud be. 
Plow. Com. ſides, if the diſpoſed of the Goods as Executrix ok her own wzong, 

_ a. the taking of Administration afterwards, though befoze the Writ 
Keilew. P) bought, will not Hinder the Plaintiff from charging her as Exe 
Cr. El. 1023 CUtrix of her on w2ong. . And the difference is taken in the Caſe 
565, 810. Of Williamſon and Norwich, Stil. Rep. 337. 1 Ro. 923-: where an 
Ower 132 Aion of Debt was bzought upon a Contract againſt the Defendant, 
Mod. 122 aß Etetutoz ur his own ang. The Defendant pleads the Party 

was indebted. to him upon Bond, and died. inteſtate.z and that he 
afterwards took dut Letters of Adminiffration to him (which ap- 
peared to be after the TUrit bꝛought) and pleads a Retainer fo? his 
owt Debt: Aud the Plaintiff demurred, and Judgment was given 
 fo2 the Defendant, that ſuch Adminiſtratoz might retain foz his own 
Debt, tho he had been befoze Executoz of his omn mong. But 
much taking of Avminiſtration ſhould, not abate the-Plaintift's. Writ, 
Kellew. 127. a. Vid. 5 Co, Coulter's Cale, an Executo? of his own 
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T eſpatſes. . . une A iibul t ni ofnoikos 95 en 
The Deſert breaties Not Guilty as to the dauſum fregit. and 
juſtiſied as to the other Treſpaſſes : which upon the Iſſue was found 
fo2 the Defendant, and as to the clauſum fregit it was found foꝛthe 
Plaintiff. Las 22 ; war 3 1 
The Court held it a tleut Cate within the late Statute, that the 
Plaintiff ould have no moze Coſts than Damages, the Damages 
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Alleſon began Marſh. - 


Maohſbition was pꝛayed to the Court ok Admiralty; to ſtay a 
1 Suit commenced there by fome of the Mariners in a Ship 
againſt two of the Part-owners, fo? their Wages, upon a Sug- 
geſtion that the Contract was made with them upon Land. 

Jt was ſaid, That tho Suits had ſometimes been permitted there 
fo? Mariners Mages, yet that was when they all joined in the Suit, 
to avoid the putting them to ſue feverally, as they muſt do at Lam. 
But here there is but part of them that ſue, and then they appear 
to be Officers in the Ship that ſue, and fo not to have this Puvt⸗ 
lege of the Common Seamen to ſue ; foꝛ it was alleged, that this 
madice had obtained but of late, and in kavour to them; any 
here it appears, that the Contract foz the Mages was joint with 
the Owners, and they have ſued but two of them, and lo they ſhall 
be charged with the whole. . 

But the Court denied the ÞP!ohtbitton ; koz they have been ever 


allowed to ptoceed fo2 Mariners Wages; and tho the Plaintiffs 


have an Employment in the Ship, as Purſer, Boatſwain, oz the 
like, they are Mariners as well as others, and may ſue in the Av- 
miral-Court fo2 theft Mages, and they having Jurisdifion ſhall 
poceed in their own way, tho' different from our Law as to the 
joyning of all the Plaintiffs o2 Defendants, and if the Pꝛoceed⸗ 
ing be not accozding to their Law, the Remedy lies there. 


Note, It was ſafd by one of the Admiralty, That tho the Suit be 
againſt ſome of the Owners, the cotirſe there is not to charge them 
th the whole, but accowving to theit propoxtionable parts. 

: Adams verſ# Croſs. | 

[* a Replevin againſt Croſs and two others, koz taking of divers 
Goods at Ware, in quodam loco vocat a Meſſuage there. 
Che Defendants made Conuſance as Bailiffs of Jane Croſs, 
and they ſay, - That befoze the Caption ſhe was ſeized in her De- 
meln as ok Fee; at the Will of the Lov of the Wanoz, accozd- 
ing to the Cuſtom ok the Yano? of and in the afozeſaid Mel⸗ 
ſnage ; which ſaid Yeſſiiaite is, and time out of mind hath been, 
parcel of the faſd Manoz, and demiſed and demiſable by Copy 
of Court-Roll, Sc. and being fo ſeized 24 June 1687. ſhe demiſed 
the-ſaid Meſſuuge to the laid Adams from thencefozth at CUill, 
reſerving fo2 fo long time as the ſaid Adams ſhould hold it, the 
yearly Rent of 8 J. by equal Quarterly payments: By virtue 
of which Demiſe the lald Adams entred, and wag, and yet - 
tents 4 hes p 2 
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3 Lev. 281. 


* 


poſſeſſed ; and foz 141. (being a pear and three Quarters Rent, 
ending at the Feaſt of the Nativity of St. John Baptiſt laſt paſt) they 
as «14 to the ſaid Jane diſtrained the laid Goods, being in the 
Houſe, cc. | 

- .Tothis Avowry the Plaintiff pleaded an inlufficient and frivolous 
Bar, and now took Exceptions to the Avowey s koz that the ſaid 


> 


Se Crals.ts therein ſet foꝛth to have beenſeized in Fee-9f the ſaid 


Helluage at the CUill of the Low, according to the Cuſtom of the 
ang2,; and ſhemeth no admiſſion from the Loꝛd; whereas a Copy: 
holder cannot plead his Eſtate, without ſetting koꝛth an Admiſſon 


ag Gant from the Lom, 4 Co. aa. b.. 
But the Court reſolved in this Cale, there need not be ſhewnany 
qbinittance.z, kor the. Title du not come in quedton. 
Ak ane pleads; a particular Eſtate fo2 lite oꝛ years generally, the 
Wi ogg 08 ok it is ta be ſhelun; but it a Leſſee to2 years let 
fo2. a Jefler Term, reſerving a Rent, in an Ation of Debt fo2 the 
Rent, he may ſet fozth, that at the time ol the Leaſe ha was polleb 
fed of the Land pro termino diverſorum annorum adtane & adhuc 
ventur̃ and being ſo poſſeſſed, demiſed to the Dekendant, Sc. with. 
out cewing the beginning ak his Term, and how derived kor tis 
Wow, inducement to the Alon. And Judgment was given fo} the 
Seo yur Of; ” t 100 0 ; 

| 03860517537 IEG ITT i en 
4+ 4 pg ter 4 4115 wy Clarke. S Tucked k ts f ren} 
taqheTt ale ho fg v orange in Hh 5 wth ng 
14 an Jaion. af Treſpaſs, fo2 entring of his Houle and taking of 

four Pewter Diſhes of the Plaintiff's. * ; 

The Detendant pleaded the Letters Patents of Edward the 4th, 
whereby, the Company of Taplozs in the City of Exeter were if. 
coꝛpozated, aud by the ſaid Letters Patents they were to keep g 
Feaſt every year, upon the Feaſt-day of St. John the Baptiſt, in 
ſome place of the City belonging to them, and there to mate 
Ozders and By-Laws, &c. And that the ſaid Cozpoꝛat ion, at a 


of the late King Charles the Second, did make an Ozdinance o 
By-Law, That if aup Perſon (being Pater, 02 ane of the Chic 
Wardens, of the Cozpozation atozeſaid) at any of their aſſemblies, 
ſhould repzoach-o2-revile the Baſter,, o2.auy of his Bꝛethren, oz, 
any, of the Common Countil of the Cozpozation,-heſhould fozfeit, 


eeting held the 20th- of March, in the 21ſt year Opinance 


6s. and § d. And ik any other Perlon oꝛ Nerkons of; the ſaid Bodies 


ſhould revile 02 uſe, an» unhandlom Speech al the Mater, ar dens, 
02 any of the ſaid. Council, he ſhould forfeit. 3 8. and 4d. the laid 
Fines to be levied by DOiſttels upon a CAarrant under the ¶ oꝛpoꝛation · 
Seal, * ſale ol the Offender's a een Four days Notice 
gien or the Fine da ſet fozth,. and an Allgwance of the By-Law 


by the Tultices ol Alize, accowing ta the. Statute ol Henry the 11 
5 1 


2 USS 2 
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and further ſaith, That the Plaintiff being a Member of the ſaid Coz- 
pozation, and having Notice of the ſaid By-Law, did at an Af 

of the ſaid Waiter and (Uardens in the Common ⸗ Pall, ſay of the ſaid 
Maſter and Wardens in the ſaid Cozpozation theſe woꝛds, (viz ) The 
Maſters (ipſos Magiſtrum & Cuſtod' innuendo) are all a Company of 
Pickpocket Rogues; and divers other very ſcurrilous and repzoach: 
ful Moꝛds were ſet fo2th to have been there ſpoken of the ſaid Ba- 
ſer and Wardens by the Plaintiff; whereby the Plaintiff forfeited 
38. and 4d. by the ſaid By - Law; which was demanded of him and by 
him neglefed to be paid by the ſpace of ſix Days. TUhereupon the 
ſaid Yaſter made his (Warrant, direied to the Defendant, command: 
ing him to levy the ſaid 35. and 4d. by diſtreſs andſaleof the Goodg 
of the Plaintiff, And the Defendant (by virtue of the ſaid Tarrant) 
did enter into the Plaintiff's Houſe (being then open) and took rhe 
Goods in the Declaration mentioned, Nomine diſtrictionis prout ei 
bene licuit. And to this Plea the Plaintiff demurred, and Judg⸗ 
ment was given fo2 the Plaintiff. 

Foꝛ a Copozation cannot make a By-Law to have a Forfeiture 
levied by the ſale of Goods, 8 Co.127. no2 fo2 Forfeiture of Goods : 
and here, tho' the Defendant only diſtrained, neither is the Deten⸗ 
dant charged with ſelling the Goods in the Declaration; pet the 
BY Law being void as to the ſelling, is void in toto, and no Juſtt- 
fication can be upon it. 

It was alſo ſaid at the Bar, That the Diſtreſs was erceflive, to 
diſtrain ſo many Diſhes fo2 3 s. and 4d. Indeed a Man cannot 
ſever a Diſtreſs, and therefoze in ſome caſes a Diſtreſs of great 
value, as a Cart and Hozſes, may be taken fo2 a ſmall matter, 
becauſe not ſeverable ; but here he might have taken ſome of the 


Put the Court did not regard that Exception, becauſe it did not 
appear of what value the Diſhes were. | 
Again it was ſaid, That they ought to have made the By-Law 


upon St. Jobn Baptiſt g Day. To which it was anſwered, That 

they were not tied to the Time, but the Place; it was ibidem fa- 

cere Ordinationes, and not adtunc & ibiderm. - | 
But the Court gave Judgment upon the firſt Matter. 
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Newport verſus Godfrey. 


1 65 Te Plaintiff wougbt an Adlon of Debt in the Detiner g 


gainſt Godfrey, Executoꝛ of Stephen Turner fog 701. arteat 
of Rent, and declared upon ſeveral Demiſes upon the 28th of Sep. 
tember 1685. to the ſaid Turner, reſerving ſeveral Rents, of which 
there became arrear to the Plaintiff, in the life time of the ſaid Tur. 
ner, 701. and it appeared by the Declaration that the Leaſes ended 
in the Life of the ſaid Turner. | 
In Bar of which the Defendant pleaded ſeveral Bonds entre 
into by the Teftatoz, to divers perſons, fo2 the payment of Money, 
which be avers to be all fo2 true and juſtDebts, and that he had ad 
miniſtred all, beſides Goods, to the value of 401. which he retained 
towards ſatisfaton of the aid Bonds, cc. 1 | 
To which the Plaintiff demurred, and it was argued laft Term 
fo2 the Oefendant, That a Debt upon Specialty was to be p2eferrey 
befoze Debt fo2 Rent upon a Leaſe parol, Stil. Rep. 61. Rolle (aid, 


that a Specialty was of an higher nature, than Rent reſerved upon z 


Leaſe by Deed. Indeed it is made a Quære in Roll. Abr. 1 part, 92). 


but if Rent ſhould be pzeferred where the Leaſe was continuing after 


the Death ol the Teſtatoz, in regard the Teſtato?'s Goods are liable 
to be diſtrained fo2 it, which the Executoꝛ cannot withſtand; yet 


there is not the like Reaſon when the Leaſe expires in the Life of 


the Teſtatoz; and the Cale was adjaurned to this Term fo? the 


And the whole Court were ol Dpinion, That Judgment ſhould be 


kor the Plaintiff, For tha the Leaſe.be detetmined, pet the Debt ſit 


ſavours of the Realty, and is maintained in regard of the Prost 
ol the Land received; inſomuch that no Mager of Lam lies in Debt 
koꝛ Rent, tho' bꝛought after the Leaſe determined. aA Bond given kor 
Rent will not, dyown tt, 11 H. 4. 75 b. an Adlon lies agatutt the 
Exetcutoꝛs of an Aſiignee ot a Leaſe foꝛ Rent in the Teſtatoys time, 
and pet the AMgnee is chargeable onlp in reſpet of the Leaſe, 
Vid. 13 H.4. 1. a. Office of Executors 209, 210, 21 x, &c. 7 


A Writ of Erroz was bꝛought upon this Judgment, and in Tin. 
3 W. & M. the Judgment was affirmed. 


Godfrey 
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| Godfrey verſus Ward · ; 


IN an Aﬀian of Debt fo2 Rent, e 
The Defendant pleaded the Statute of Limitations; and that 
Cauſa Actionis predictz, &c. accrevit above fix pears before the 
Writ bꝛought. Wes. Oh e eiten 
To this the Defendant demurred, and the Cauſe of the De- Roſtca 197. 
miurrer was upon the late Statute fo2 reviving of Proceſs, anno 
primo Wilkielmi & Mariz, by which it is pꝛobided, in regard there 
was an Interruption of the Government and pzoceedings ok Law, 
from the 11th of December 1688, to the 15th of February fol- 
lowing, that the time within thoſe Days ſhould not be accounted 
as any part of the ſix years to bar an Adion by the Statute of Lt- 
mitations, oꝛ of the ſix Months for bzinging a Quare Impedit, &c. 
ſo as it was urged, that the Defenvant ſhould have ſhewn, that ſir 
Pears- and ſo many Days were elapſed as are between the 1th 
of December and the 13th of February. Fo? the ſix years map 
- paſſed, yet the Plaintiff may be within time by reaſon of the ſa.d 
tatute. | | 
But the Court were of Opinion, That the Defendant's Plea was 
well, and this ſhould be ſhewn of the Plaintiff's part; fo2 the Sta 
tute does not alter the Foun of Pleading, but that call be as it 
was befoze ; and the Plaintiff (if the Matter will bear it) is to help 
himlelf upon the ſaid Statute. N i 
The old way upon the Statute of Limitations was, fo2 the De⸗ 
fendant to plead the Statute at large; but of late years, the Gene- 
ral leading of Non affumpfic infra ſex annos has been allowed. 


Warren verſ#s Sainthill. 


Devon, fl. AMUEL SAINTHILL nuper de Bradmuch cg for Nr 


ng up of a 


in Com predict Armig & Johannes Savery nuper >». thy 
de Bradmuch in Com predict husbandman attach foe? ad refpon- . 75 
dend' Thomæ Warren gem de placito Tranſgt ſuper Caſum, &c. Et Arte 133, 239. 
unde idem Thomas per Johannem Prowſe Attorfd ſuum queritur Cys, That he 
quod cum prædict Thomas viceſimo nono die Septembris anno rept —— 
Domini Regis & Dominæ Reginz nunc primo & continue poſtea i7 get 
uſque primum diem Januarii tunc px' ſequem fuit poſſeſſionat & And that ha- 
inhabitans de & in quodam — Meſſuagio ſcituat᷑ & jacen in — 1 
villa de Waterſtaffe infra paroch' de Bradmuch grædict' ac p totum % ior him- 
tempus il? quandam viam pedeſtrem duce 4 Villa de Waterſtaffe Servant 
predic? in per & trans quzdam Clauſa (voe Cyollands, 
Smiths Downs and Culver Park) infra paroch' de Bradmuch 

B b pPirædict' 
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prædict᷑ uſque ad villam de Bradmuch in Bradmuch prædict' pro 
ſe & ſervientibus ſuis ad eundum & redeund' omnibus temporibus 
ad libitum ejus tanquam ad Meſſuag prædict' ſpectan & pertinen 


as belonging Habuit & de jure habere debuit prædicti Samuef & Johannes ma- 


to his Meſſu- 


age. 


The Defen- 
dant, to diſ- 
turb kim in 


china & intenden ipſum Thomam minus rite perturbare & ipſum 
de via præd impedire & deprivare predict viceſimo nono die Sept. 
Anno primo ſupradicto apud paroch' de Bradmuch quædam Foſſi 
& Trencheas ex tranſverſo viæ prædict᷑ int Villas de Waterſtaffe 
& Bradmuch prædict fodier & fecer ac etiam viam il ibidem cum 
quibuſdam ſepibus 8c fenſuris ex tranſyerſo viz prædict eject 


the Way, dug obſtruxe? & præcluſer̃ per quod idem Thomas A via Pr ædict in 


Dirches and 


Trenches croſs forma Tv habend à ach viceſimo nono die Septembtis 


the Way. 


And erected 
Hedges and 


uſque pdid: primum diem Januarii Anno primo ſupradicto penitus 


Fen al it. impedit᷑ & deprivat᷑ fuit ad dampnum ipſius Thomæ quadragin? 


Whereby he 
was hindred of 


his Way. 


librar; Et inde pducit ſectam, ũðũd 47 3 4 4 1 I 

To this the-Defendant pleaded a frivolous; Plea, and the Plain- 
tiff demurrs ; and the Defendant joined in the Demurrer, and 
Judgment was given fo? the Plainti f. TH 


—w . . 1 * » 
. * * 0 
1 939 . ” >» af . v4 
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Þ an Adton upon the Caſe fo2 ſtopping ok a Way; the-Plaintif 
4 declared, That he was poſſeſſed, and an Inhabitant of and in a 
certain ancient MWeſſuage the 29th ot Seęt in the firſt pear ot the 
now Ring and Queen, and ſo continued ta the firſt day of January 
then next following; and fo2: all that time had a Footwap over 
the Defendant's Gꝛound, tanquam ad Meſſuag pd. ſpectant᷑ & per- 
tinent & de jure habet, and that the Defendant ſtopped it up ad 
// f 

The Defendant pleaded a frivalous Plea, to which there was a 


Demurrer. | 


It was objeted on the Defendant's part, That the Declaration 
was inſufficient, becauſe the--Plaintiff.vid not pꝛeſcribe fo2 the 


Lap, noz otherwiſe entitle himſelf to it, than by a poſſeſſion of the 


2 Vent. 274, 
175. 


Meſſuage, and that he had and ought to have a Map to the ſaid 


Meſluage belonging. And a difference was taken between this 
and Dent and Oliver's Caſe, 2 Cro. 43. where one alledged himſelf 
to be ſeized in Fee of. a Manoz, and had a Fair there, and that the 
Defendant diſturbed him to take Toll. And in 2 Cro. Stackman and 
Welt, there is a Preſcription laid in the Dean and Chapter (who 
had the Fee) fo2 the May: But it was objefed, That a Co2poza- 
tion could not pꝛeſcribe in a Que Eſtate ; but it was held well, being 
but inducement to the Aion. F 


© 


And 
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And the Court here held the Declaration ſufficient, being but a 
poſſefſozyp Action. And a Caſe was ſaid to be adjudged. in this 


Court between the ſame Parties Anno primo Jacobi ſecundi. Vide Vent 274, 
the Cale of Saint John and Moody upon the like Point. 75 319. 


Woodward & af verſus Fox. 


N an Indehitaf Aſſumpfit fo2 2001. fo2 ſo much Money receiv: 2 213, 
267. 


ed by the Defendant fo2 the uſe of the Plaintiffs. | 


The Defendant pleaded Non Aſſumpſit, and upon that a Special 3 Lev. 290. 


Uerdi#. was found, That in the Pear 1681. befoze the ꝛomiſe 
ſuppoſed, &c. John Hammond was, and yet is, Archdeacon of Hun- 
tingdon, within the Diocels of Lincoln, and that the Biſhop of 
Lincoln is Patron of the Archdeaconry, and that the Office of 
Regiſter of the Court of Archdeaconry was time out of mind 
grantable by the Archdeacon koꝛ the Term ot thee Lives; and 
that the ſaid John Hammond in the ſaid Pear 1681. foz 1001. 
ſold and granted to Simon Michael and John Juce, fo? their Lives, 
the ſaid Office of Regifter, it being an Dffice concerning the 
adminiſtration of Juſtice, and that by Colour thereof they en- 
joped the Office till Juce died, which was in 1687. and ſoon after 
in the ſame pear, the ſaid Simon Michael died in the poſſeſſion of 
the ſaid Office, and that Hammond was nv ways convicted of 
ſelling the ſaid Office upon any proſecution at Law, oz otherwiſe. 


And they further ſatd, That Thomas, Biſhop of Lincoln, in the ſaid 


Pear 1687. after the Death of Juce, and ſome time befoze the 
Death of Michael, granted the ſaid Office of Regiſter to the De- 
fendant Fox, and ſet foxth the Gzant in hæc verba, which men⸗ 
tioned the ſaid'Regiſter's Office to be void by the Statute of the 
5 &6 Ed. 6. againſt Sale ol Offices, and that thereupon it belonged 


to the ſaid. Biſhop to grant the ſaid Office, by virtue of which the 


ſaid Fox became ſeized of the ſaid Office prout lex poſtulat. And 
they find afterwards, that in the ſame Pear that Juce and Micha- 
el died, Hammond being Archdeacon (as afozeſaid') granted 
the ſaid Olſice to the laintiffs, Woodward, Maſters and Gilbert, 
ko their Lives; and that they entred upon the ſaid Office, and 
became leized thereof ut lex poſtulat. And they find that the 
Biſhop's Gꝛant was afterwards confirmed by the Dean and Chapter; 
and they find, that afterwards, (viz.) the 22 of Octob. Anno regni 
Willielmi & Mariz primo, the ſaid King and Queen by their Letters 
Patents under the Gzeat Seal, reciting that the laid Dflice apper⸗ 
tained to their Majeſties to grant by the ſaid Statute of Edward 
the 6th, did grant the laid Office of Regiſter to the ſald Plaintiffs 
Woodward, ' Maſters and Gilbert, to2 their Lives, and that by 
virtue thereof they entted upon, and exerciſed the ſaid Dffice, and 
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received divers Fees and Pꝛolits thereunto belonging; and that 
the Defendant having notice thereof, did take divers Fees and Pꝛo⸗ 
fits of the ſaid Office amounting to 30 1. clatming them to his 
own uſe, &c. and if upon the whole Matter, ce. 


Upon this Special Uerdii there were theſe Points moved: 
The firſt Point was, Whether this Difice of Regiſter could he 


granted fo2 Lives? | 


This was not much inſiſted on by the Defendant's Counlel, it 
having been uſually granted, and ſo found by the Uerdift. 3 Cro, 
Young and Fowler's Caſe, a Gzant in Revertion of the Regilter's 
Dffice was allowed, being warranted by Uſage ;/ and ſo in 3 Cro. 
Young and Stoel. But unleſs there have been ſuch Uſage, tis not 
grantable in Keverſion, Vide 3 Cro. Walker and Sir John Lamb. 

The ſecond Point was, Whether the Gꝛant of this Otfice, in 
Conſideration of Money, is void by the Satute of the 5th and 6th 
of Edward the 6th, againſt Sale of Offices: 

That Point was allo waved, it being reſolved in Dꝛ. Trevor's 
Caſe, 12 Co. 78. 2 Cro. 269. fozalmuch as it concerned Admini- 
ſtration of Juſtice. EK tt - : | 
The third Point was, That the Statute of 5 Ed. 6. enaiting, 


That the perſon who takes any Money fo2 any Office, ſhall loſe 


and foxfeit all his Right to any ſuch Difice, &c. TWihether the King 


o? the Biſhop ſhall take advantage of this Foxfeiture, in regard the 


Statute doth not expzeſs who ſhall diſpoſe of the Office in ſuch 


caſe? _ 5 | 853469 : 
And ft was ſaid on the-patt of the Plaintiff, That when a 


_ Statute gives a Foxfeiture, and not ſaid to whom, the Ling ſhall 


Co. Lit. 159. 2. 


have it, 11 Co. 60. a. unleſs there be a particular Party grieved; 
as upon the Statute of 2 Ed. 6. of Tithes; and pet it was fo2 
ſome time befoze it was ſettled, that the Parſon ſhould have the 
treble Ualue in that Caſe. And this agrees with the Reaſon of 
the Common Law; things that are nullius in bonis, the Ring ſhall 
habe them as extra⸗parochial Tithes, 11 H. 4. 17. Vid. 5 Co. in 
Sir Henry Conſtable's Caſe, The Soil of Navigable Rivers and 
dereli Lands was with this difference; Jf the Sea leaves the 
Land gradatim, and fo2 but a little quantity, the Owner of the 
Land ſhall have it ; but if in a great quantity at a time, it goes 
to the Ring, Davis Rep. 5: 6. Vid. Siderfia 86. Dyer 126. Tis true, 
at the Common Law, where a perſon hath an Jntereſt in that 
which is fozfeited, he ſhall have the benefit of it; as if a Park⸗ 
keeper kozkeit, it ſhall go to the Owner ok the Park. And in Sir 
John Breon's Caſe, Bridgm. 27. where the Earl of Lancaſter gave 
Licenſe to make a Park in his Fozeſt, and the Party —_ his 
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Office, the Earl had the advantage of it. In thoſe caſes the thing 
is forfeited to Him from whom it was granted; as a Copyholder 
foꝛteits to his Loꝛd, and Tenant fo? Life to him in Reverſion; but 
here the Biſhop hath nothing to do with the Office of Regiſter, he 
cannot diſpoſe of it in the time of Clacancy of the Archdeaconry. 
The Gerdick finds, that his Office is to Regiſter the dds in the 
Court of the Archdeacon, and he muſt anſwer fo? his Regiſter as 
his Superto? : And as this Uerdit is found, it map be taken as 
an Archdeaconry by Pyeſcription, and then it has no dependence 
upon the Biſhop, but wholly exempt, Godolphin 61. and 5 Co. 15; 
in Cawdry's' Caſe, W381 eh go 
- Levinz contra. Generally Fozkeitures given by the Statute go 
to the King, unleſs a Common Perſon be grieved oz particularly 
concerned; but here the Archdeacon has diſabled Himſelf to grant 
this Office of Regiſter, and the Archdeacon Himſelf is an Dfficer 
to the Biſhop ; fo2 the Biſhop hath the Care of the whole Dioceſs, 
and the other are but ſuboꝛdinate Dfficers to him; an Archdeacort 
may be depzived by the Biſhop. The addition of a Patſon is 
Clerk; becauſe they were the Biſhops Clerks oꝛ Curates. This 
Crime of coming into an Office fox Money, is Simony by the Ec- 
cleſiaſtical Law. In the Uacancy of the Atchdeaconry, if the Re- 
giſter's Office becomes void, the Biſhop puts him in; but per⸗ 
haps the ſucceeding Archdeacon ſhall remove him, becauſe he muft 
anſwer fo2 him: As the Caſe of the Exigenter in Dyer, Scrogg's 
Caſe; and vid. 39 H. 6. 3232. | | 
And the Caſe was adjourned fo? further Argument upon this laſt Poſtea 2:3; 
Point: But the Court held the other Watters to be clear. __ 


Carr verſus Donne. 

Not. ſl. OBERTUS DONNE nup de South Creake in Fat an, 
| Com prædicto gen attach. fuit ad reſpondend, lr ent. 
Willielmo Carr de placito quare vi & armis in ipſum Willielmum 

apud South Creake præd' inſult fecit & ipmd verberavit vulneravit 
impriſonavit & maletractavit & ed in Priſona diu detinuit Ita quod 

de vita ejus deſperabatur Et alia enormia ei intulit ad grave dampn 

ipſius Willielmi & contra pacem Jacobi ſecundi nuper Regis AngP 

&c. Et unde idem Willielmus per Warner Dawes Attorf ſuum The Count 
queritur quod præd' Robertus primo die Maii anno regni dicti Do- 

mini Jacobi ſecundi nuper Regis Ang?, &c. quarto vi & armis 

videlicet gladiis baculis & cultellis in ipm̃jd Willielmum apud South 

Creake præd' inſult fecit & ipſum verberavit vulneravit impriſo- 

navit & maletractavit & eum fic in Priſona diu videlicet per ſpatiũ 

unius menſis & quatuor dierum tune px' ſequen detinuit, ita quod 

de vita ejus deſperabatur Et alia enormia, &c. ad grave dampm̃, 


m_—_— 
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Et contra pacem Sc. Unde die. quod deteriora? eſt Et damp) 
habet ad valentiam ducentarum librarum Et inde pdud ſectam, &e, 
4s wo the Vi Et ꝓrædictus Robertus in propria perſona ſua venit & defendit 
vulncrationem, VIm..& 4njuriam-&c.” Et quoad venire vi & armis necnon vulnera- 
Nor gay. tionem ipſius Willielmi pred? ſuperius fieri ſuppoſit idem Robertus 
| die quod ipſe in nullo eſt inde culpabilis Et de hoc pom ſe ſuper 
ande Patriam Et prædictus Willielmus inde ſimilit Et quoad reſid- 
there upor. In. a » s N >. g 
tranſgr- inſult & impriſonament pradict ſuperius fieri ſuppoſi? 
As to the re- idem Robertus did quod prædictus Willielmus actionem ſuam præd. 
mog of the inde, verſus eum habere non debet quia dicit quod diu ante predict 
re{paſs he 22 „ hes A k . . : 
pleads, char he tEmpus quo ſupponitur̃ pd. reſid' tranſg? inſult & impriſonament᷑ 


— ry præd' ſuperius fieri ſeilicet Termino Sanctæ Trinitatis Anno Regni 
the Derencant dicti nuper Regis ſecundo ipſe idem Robertus in Cu? ipſius nuper 
taken upon a Regis ge Band hic ſeilicet apud Weſtm̃ in Com Midd' per con. 
as Strange ſiderationem ejuſdem Curia:recuperaſſer verſus eundem Willielmd 
the Common o5463rjOras & decem ſolidos qui in eadem Curia adjudicat᷑ fuer 
eidem Roberto tam pro dampdis ſuis quæ habuiſſet occaſione non 
performationis; ſepara? promiſſiom & aſſumptiom eidem Roberto 
per præfatum Willielmum antetunc faet quam pro miſis & enſta; 
bad allum pf ſuis Per ipſum cirea ſectam fuam in ea parte appoſit unde convict 
fuit {ed Judicium illug poſtea ſcilicet Termino Paſchæ Anno Regni 
And the Tug. dicti nuper Regis quarto per eandem Curiam de Banco hic ſcilicet 
ment {cr alice apud Weſtm̃ prad* tertis de chuſis eidem Curiæ adtunc moventibus 
ant vt ęvacuat & adnullat᷑ fuit & adbuc adnullat᷑ exiſtit quodque idem 
Robertus ꝙ citiori obtentione dampnorum illorum ac mis & cuſt 
> predict poſt judicium pradict- in forma prædicta obtent᷑ & ante 
bor before jt adnullationem' ejuſdem ſeiſicet viceſimo tertio die Junii Anno Regni 
cad kr, dicti nuper Regis ſecundo ſupradicto impetraſſet & proſecut fuiſ- 
was ue our ſet extra præd' Cur dicti nuper Regis de Banco hic ſcilicet apud 
WW Welt præd' quoddd breve ipſius nuper Regis de Capias ad ſatiſ- 
1h. faciend' de & ſuper Judicio illo verſus præfatum Willielmum tune 
vizetedt9 Vie Norf. direct: per quod quidem breve Dom nuper Rex eidem 
tunc Vie Fcepit quod caperet eundem Willielm̃ fi invent foret in 
balliva ſua Et eum ſalvo cuſtod. Ita quod haberet corpus ejus cord 
Juſtiè ipſius nuper Regis apud Weſtm die Sabbati prox' poſt tres 
ſeptimanas Sancti Michaelis tunc prox' ſequen ad fatisfaciendum 
eidem Roberto de dampnis illis Et quod haberet ibi breve illud 
Quod quidem breve poſtea & ante retorũ ejuſdem ſcilicet viceſimo 
St eerie ſexto die Junii Anno Regni dicti nup Regis ſecundo ſupradict apud 
Ne me South Creak prædict deliberat*. fuit cuidam Roberto Nightingale 
ro che Bailiff Mig adtunc Vid: Com̃d Norf: exiſten in delta Juris forma exequend 
Kor Ie qui iquidem Vid adtunc & ibidem ad requiiitionem ipfius Roberti 
Warrant MAndavit executionem inde ctidam Willielmo Drage Armig ballivo 
bee and Hbertatis dicti nuper Regis Ducat' ſur Lancaſtriæ in prædieto Com 
eden eo quod executio inde extra eadem libettatem fieri non — 
"A 5 | quidem 
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quidem ballivus adtune habuit & adhuc habet plenam executionem ur bs eg 


& retorn omn Warrant Præcept᷑ & Mandat intra eandem liberta- ces 
tem quodqueſ Virtute mandat illius przd' Willielmus Drage poſtea 
& ante retornd ejuſdem brevis ſcilicet decimo octavo die Ocobris The Bailif 


takes the De- 


anno regni dicti nuper Regis ſecundo ſupradicto apud South Creake fendant chere- 
prædict in præd' Com Norf. & infra libertatem præd' ad requiſi- 
tionem ipſius Roberti manus ſuas ſup eundem Willielm̃ Carr mollit 

impoſuit ac jpm Willielm̃ Carr adtunc & ibidem per Corpus ſuum And bad him 


Moath in 


cepit & aſportavit ac eundem Willielm̃ Car? in cuſtodia ſua ad in- Caed) writ 
ſtantiam ipſius Roberti ibidem habuit & detinuit per ſpatium um d tbe 


i 4 Money. 
menſis & quatyor dierd tune prox ſequeñ in execucone pro damp} gage ee 
cudꝰ tranſgi 


mis & cuſtag illis ſcilicet quouſque idem Willielmus Carr ibidem & imprifns- 
ſolvit eidem Willielmo Drage ad uſum ipſius Roberti dampna mis & e. 


Ad traverſes, 


cuſtag illa quæ ſunt idem reſid' tranſgr inſult & impriſonament pd! dat he is not 


guilt y of an 


unde przd' Willielmus Carr ſaperius ſe modo queritur abſque hoc 5ther Treipais 
quod ipſe idem Robertus eſt culpabilis de reſid' tranſgr inſult᷑ & 94" 


impriſonament᷑ præd' ſeu aliqua inde parte ad aliquod tempus ante ztter the Re- 


turn ot the 


emanaconem brevis præd' ſea poſt retorn ejuſdem Et hoc parat gia wii. 
eſt verificare unde idem Robertus petit Judicium fi przd' Willielmus Regt, Tt 
Carr acconem ſuam prædict᷑ inde verſus eum habere debet, &c. dhe Plainrift in 
Et przd' Willielm̃ quoad przd' placit præd Roberti quoad præd — — 
reſid* tranſg? inſult && impriſonament prad' die quod ipſe per 57; K e 
aliqua in eodem placito preallegat ab accone ſua præd' inde verſus Encer ſudg- 


ments _— 
Y, 


ipſum Robertum habend' przcludi non debet Quia dic quod præd' and horettly 
Robertus predict Termino Sanctæ Trinitatis anno regni Domini beg prog 
Jacobi ſecundi nup Regis AngP, &c. ſecundo & diu antea & adhuc Cour n! 


the judgment 


eſt un Attorn. Cu? de Banco hic quodque ipſe præd Robertus when he 
ratione officii ſui Attorm ejuſdem Cut ad intrand' Narracom placita d e 
& Judicia in eadem Cur in Rotulis ejuſdem Cur de tempore in 

tempus per eandem Cut creditus fuit (Anglice Truſted) quodque 

præd' Robertus ſic creditus exiſten falſo fraudulent & contra officii 

ſui debit᷑ & in decepèonem ejuſdem Cut in Rotulis ejuſdem Cut de 

pred' Termino Sanctæ Trinitatis præd' intrari fecit quod ipſe idem 
Robertus per conſideraconem ejuſdem Cu? recuperaret verſus eun- 

dem Willelm̃ octo libras & decem ſolid? qui in eadem Cut adjudi- 

cat᷑ fue? eidem Roberto tam pro dampnis ſuis quæ habuiſſet occone 

non performationis ſeparaP ꝓmis & aſſumption eidem Roberto per 

præfat᷑ Willielm̃ antetunc fact' quam ꝙ mis & cuſtag ſuis p ipſum 

circa ſeam ſuam in ea parte appoſit᷑ ubi revera'nul? tale Judiciũ 

in eadem Curt verſus eundem Willielm̃ intrari debuiſſet ſuper qua 

quidem falſa intratione ipſe przd' Robertus ante præd tempus præd 

refid? tranſg? inſult & impriſonament falſo & improvide proſecut᷑ 

fuit quoddam breve de Capias ad ſatistaciend' verſus eundem Wil- 

liel tune Vie Norf. direct Colore cujus quidem brevis ipſe præd 
Robertus præd' tempore quo &c. de Injur ſua pp? vi & armis in 


ipſum Willielm̃ inſul? fecit & ipſum verberavit impriſonavit & 
1 ma- 
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mea ag ggged maletractavit Ita quod de vita eus deſperabatur prout ipſe ſuperius 
void, | verſus ed narravit Et idem Willielmus ulterius die qd” poſtea ſcipe 
rædict Termino Paſchæ Anno regni dicti Domini Jabobi ſecundi 
— Regis Ang? quarto ſupradicto examinacom & confideratiof 
de Intracbm pdict per eandem Cu? hic habita eandem Intra@ fuiſſe 
ab initio inde vacua & pro nullo Judicio per eand. Cut adjudicat᷑ & 
declarat: fuit Et hoc para? eſt verificare Unde ex quo pd Robertus 
tranſp? inal? & impriſonament᷑ przd* ſuperius cognovit idem Wil- 
lielmus petit Judicium 8 dampna ſua occo® tranſg? inſult & impri- 
ſionament᷑ præd' fibi adjudicari, be. | | | 
The Plaintif = Et predict Robertus diè quod bene & verum eſt quod ipſe idem 
jn che jus: Robertus in Rotulis dictæ Cn? nuper Regis de Banco intrari fetit 
dem the mar. Judicium in placito praed* Roberti menconat ſcilicet quod ipſe idem 
char the fault Robertus per Conſideracon ejuſdem Cut recuperaret verſus prxdi& 
Ce oo Willielfd octo lib? & decem folid* qui in eadem Cu? adjudicat᷑ fuer 
Juignenes eidem Roberto tam pro dampnis ſuis quz habuiſſet or&oN non per. 
_ _ formacoid ſepara? pro mis & aſlumpcon cidem Roberto per præfat᷑ 

x Willielm̃ fact quam pro mis & cuſtag ſuis per inſom circa ſectam 
ſuam in ea parte appoſit᷑ prout præd Willielm̃ ſuperius inde repli- 

ue Cando allegavit Idemque Robertus ulterius in facto die quod præd 


the [omen Robertns a punctuavigintradoD Jadicii imus in Rotulis præd fieri 
coy debite & fecund' curfum & conſuetud* ejuſdem Cut ſcilicet apud 


Weſtm̃ prædict᷑ ſed per negligentiam Clerici qui judicium il lud in- 

travit evenit qq* Judicium illud in aliquĩbus circumſtantiis intraf fuit 

ulari? & contra quandam regulam ejuſdem Cn? fire notitia 

But by the, Ipſius Roberti ac ratione hujuſm irregular̃ intra@ 1” præd' Ter. 
Cen mino Paſchæ Anno regni dicti nuper Regis quarto ſupradicto per 
enrred irregu- eandem Cur̃ de Banco evacuat᷑ fuit & adnullat᷑ prout idem. Rober- 


Jar] 


and Traverler, tus ſuperius inde placitando allegavit abſque hoc quod Intrac il? 
oo fats facta fait per ipſum Robertum falfo fraudulent? ac in decepconem 
in randuenecr ejatdem Cur modo & forma prout przdict Willielmus ſuperius inde 
vem Curie. feplicando allegavit Et hoc parat. eſt verificare Unde ut prius petit 
Judicium Et quod 'prxdict? Willielmus ab accofd ſua predict inde 
verſus eum habend' præcludatur, &c. is 
Je Phinti® Et predict” Willielmus dic. quod ipfe per aliqua per præd' Ro- 
che Rejoyade:. bertum ſuperius rejungenfmllegat' ab accofd ſua prædicta inde verſus 
ipſum Robertum habend* przcludi non debet quia dic. quod placit 
prædict per eundem Robertum modo & forma prædict' ſuperius 
rejungen. placitat' materiaque in eodem content* minus ſuffic. in lege 
exiſtunt ad ipſum Willielmum ab acc on. ſua prædicta verſus prefat 
Robertum habend” przcludend* Ad quod idem Willielmus neceſſe 
non habet nec per legem terræ tenetur reſpoodere Et hoc parat. 
eſt verificare Unde pro defectu ſufficien. reſpons in hac parte idem 


Williel petit Judicium & dampna ſua prædicta ſibi adjudicari, &c. 
N Et 
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a Et prædict Robertus ex quo ipſe ſufficienꝰ materiam in lege ad præ- The Defendant 
dict Willelm' ab aCcon' ſua prædicta verſus ipſum Robertum habend 5» 


præcluden ſuperius rejungen' allegavit quam ipſe parar' eſt verificare 
quam quidem materiam przd* Willielm' non dedic* nec ad cam ali- 
qualit' reſpond ſet verificationem ilP admittere omnino recuſat᷑ ut 
prius petit Judicium, Et quod præd' Willielm' ab accon' ſua prad* 
verſus cum habend' præcludatur, &c. Et quia Juſtic* hic ſe adviſare 
volunt de & ſuper præmiſſis præd' unde partes prædict' poſuer' ſe in 
Judic' Cur. priuſquam Judic' inde reddant dies dar' eſt partibus præd 
hic uſque a die Paſchz in quindecim dies ad audiend' inde Judic' eo 
quod iidem Juſtic' hic inde nondum, &c. | 


Carr verſas Donne. 


N an Action of Treſpaſs the Plaintiff declared upon an Aſſault, 
Battery, Wounding and Jmpaſonment. 

The Defendant, as to the vi & armis & vulnerationem, pleaded 
Not Guilty; & quoad reſid' tranſgr. inſulr' & impriſonament' he juſti⸗ 
fied, foꝛ that he obtained Judgment againſt the Plaintiff in the Com- 
mon Bench, and that a Capias ad ſatisfaciendꝰ was thereupon award: 
ed to the Sheriff, which being delivered to the Sheriff, he at the Re- 
queſt of the Defendant, Mandavit Executionem inde cuidam Willielmo 
Broge baliy* libertatis Domini Regis Ducatus ſui Lancaſtr, eo quod 
executio inde extra eandem libertatem fieri non potuit, &c. TUhich 


ſaid Batliff Had the Return and Execution ok all Warrants, Pꝛe⸗ 


cepts, Mandates, &c. by vertue of which the ſai Bailiff, molliter 
manus impoſuit upon the Plaintiff, and arreſted him, &c. | 
Upon a Demurrer it was adjudgedfo2the Plaintiff ; fo2 an appa- 
rent fault in the Plea, which was, That he had not pleaded to the 


Battery. Powell ſaid, That the Plea was alſo naught, becauſe it 
ſets foxth a Mandate to the Bailiff of the Liberty, and did not ſhew | 


that it was under the Hand and Seal of the Sheriff. 


Norwood verſus Woodly. 


IN an Indebitat' aſſumpſit foꝛ Goods fold. 


The Dekendant pleaded the Statute ok Limitations. 

The Plaintiff replied, That befoze the ſir Years were out je 
bought an D2iginal in Treſpaſs againſt the Dekendant, ea intentione 
to declare againſt the Defendant in an Aſſumpſit, ſecund* conſuerud. 
Cur. de tempore cujus, &, The Defendant ſaid, That there was no 
ſuch Recozwd ; and the Plaintiff pꝛoduced an Oꝛiginal in Treſpaſs 
brought within the time againſt the Defendant and two others, 
and it was in Treſpaſs and Inſult in London. And it was _— 

Cc that 


ins in Le- 


UTTCT. 


| 
[| 
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Poſtea 259. 


that this Recom did not make good the Replication; fo2 tis againft 
thee, and it ſhould have been in a Clauſum fregir ; to that wag 
ſaid to be the courſe of the Court, to declare inany thing upon ſuch 
o | | | 
But the Pzothonotary infozmed the Court, that the Daiginal be. 
ing in London, the Curſits2 wauld not make a Clauſum fregit into 
London; (foz which no reaſon was given) and that therefoze, tha 
in other Counties it is to be a Clauſum fregir, pet Treſpaſs and Jn: 
fult would do in this Caſe, and ſo was the conſtant Pzattice. and 
the Plaintiff's Replication is, That he bzought an Oziginal in Tref, 
paſs generally; ſo it may be applied to this, and tis not, material 
tho others be joined in the Crit with the Defendant. | 


But the Court doubted of the Prattice. 


Anonymus. 
XM Attachment was granted againſt an Attoznep fo2 a Misde⸗ 
I meanour in Pꝛattice, and upon a Rule of Court it was reterrey 
to the Pꝛothonotary to tax Coſts fo2 the Party grieved, which were 
taxed accowdingly ; and then came out the At of General Pardon, 
which diſcharged the Contempt. | LI 
The Court inclined, That the Coffs were alla diſcharged, tho 
tared befoze the Pardon; fo2 that they are not Coſts upon © 
Judicial Pꝛoceeding, but a kind of Compoſition with the Offender, 
who ſubmits to pay Coſts to the injured Party to be eaſed of the 
Penalty foz his Contempt; and ſo not like Coſfs tared in the 
l Court pro reformatione morum, ag in 5 Co. 51. and in 
3 LI. 6. | 2 > N 


Nota. In the Dutchy-Court this Term, in a Suit in Equity, 


"Coſts were tared (upon a Contempt) to the Party grieved befoze 


the Pardon. 


And the Opinion of the Lond Chief Baron Arkyns and Juſtice 
Ventris, who attended there as Alüſtants, was, That the Coſts 


were not diſcharged. a 
But that was in a Court of Equity, where Coſts are at the ples: 
(ure of the Judge, 2 


Monymus 


— a = = may : 


S 
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12 an Action of Trelpals, Quare clauſum 1 

ſome part there was Not Suilty pteaded, 1 Ld ty be fo fo a 
Special Juſtification 3 and a Gerdick upon us koꝛ the 
Plaintiff and upon the Spetial Inte fas th 1 5.8 BE 

The Court took this to be within the late Statute, fox the Plain- Ante 142, 
tiff to have no moze Coſts than Damages; becauſe the Jſue upon 

the Matter ſpecially pleaded, was found an ir Defendant ; and ſo 

the ſame thing if the Seneral Jae had been only en and r 


(0 the tr 34 5 
eee eee kk. 


Nan Upoi a Cm ut Per m ü ent GLAS Here 


made Dekendants, and had into onion * 
and at the Trial oue appeared and confcfſed Lei 055 Fee. 
the other did not. And after Evfdence given te F 
nonſulted, and Coſts tattv fox the Defendants, . . . 
The Coukt ſaid, Chat both theſe Defend | 8 
cala, and rebar py! _ r een iht rriente them to 
but they laid, That ie there ſhowy ant, n to be 'Covin 55 | en the 
Leſſo2 of the Suulttit, und the D who did nu ear on 
releaſe the Cofts; the Court tappoten that hey wür ed en 
Pamte, when it ſhould be made appear. . 


Bright verſus Addy. 
A* ation of Trefpaſs, Quare clauſum tregit, was trought by 
Baron and Feme, 
Opinion, That the eme could 


— Tn Jetſtice, mu of Opt 

not ehe it was her Land. bs 

„ Ventris contra. Fur this Aion win furvive; and theph lets 
on either ko fofi, oꝛ to bzing it 19 775 25 * Fr Rey 48 


Ft 1 Vent. 35s. 


Hob. 189. 1 Oro. 96. 3 Co, Hegner Fe 
of Foꝛtible Entty upon the Atte g Ln afee r 
was _ with der banden. ee 20280 
| SITING ff 
TITT- 1 JJ 059 if 37 27 
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Anonymus. 


1 an Affumpſic againſt the Adminiſtratric, the Defendant. plead: 
8 vod ipſla non aſſbmpſir inſtead of the Inteſtate. 
'Uetdix a Repleaver was ETD, and no Cols to either 


pay waa a Bee 2: 63 8 


1 2 937 7 y T+ 
4106 or” * — a * 


a 1 12 _ ple Mals ae Weder. 


Tis Defendant pleaded. in-Jhatement, that the Plaintiff wag 
dead at ſuch a place befoze the Ation brought. 

Court Doubten, Mhether ſuch Plea could be received? but 
Aude Raſtall'sEntvies 167. pl. 6. where the like Plea was, 

., POWFIT is £onceived it to be a good Plea... 
„Folſexſen, Cpiek Julkick, and Rokeb 177 That that in Raſtall dif. 
t Alle — were wes ti t Aue might be joined 
the other Nlainti Jide madly ere the Replication to 
EE that u. ir predict R. B. Attornat præd J. (which 
Jo's —4 be dend) 1 pro ipſo J. Magiſtro ſuo dici, 
Tr przd. ratione prKallegat' caſſari non debet quia| dicit 

es & in Eda Vita exiſtit, (viz.) apud L, in 


| g. 1, ſup 
N 55 non mortuũs proùt 5 M. ſuperius alle * & hos petit vod 


Adjournatur. 


4 Z. TY 


inquiratur per Patriam & brd W. a 


4 14 x l 


29 te Sch ak: 8 ſe 9400 Magiſtro, 
Kt wal fn 150 NA AP gg was byought 


| be 2 Ship aue 

Ede Defendant pleaded an Anett ea, to tohich there was 
a Demurrer. 

But it was moved, That the Declaration was inſufficient ; fo? 
when it comes to the Penalty on the Merchant's part it is only 


obligaſſet ſe, omitting ipſe, o2 ipſe præd' Mercator. obligaſſet ſe; 
ſa tis not erp2eſly declared that the Defendant was bound. 


; 290A 4 8 3.5 And 


ther 
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And 


he was leized 
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and of that Opinion were Pollexfen, Chief Jullite, Powell and 


Rokeby. 


Ventris contra. og it is obligaſſet "ſe dicto Magiſtro, ſa none 


but the Merchant can be underſtood to be baund; and if it were 
ipſe obligaſſer it had been good, and that is underſtooy. , | 


But Judgment was given koz the Defendant, o * * 


| 172 Indebirar aſſampſit to: Goods ſol: 


: ; 


The Dekendant pleaded quod ipſe infra ſex annos proxime inte 
diem impetrationis Brevis Originalis ipſius Quer non aſſumpſit. . 


Co whith the Plaintiff demurrev. . 
1. Becauſe the late Statute of 1 Willielmi & Mariz, foz teviving 


of Pyveeſs, both etiatt, That the Time from the x 1th of December 
| 1688. to the 13th'vf February then next following, ſhould not be ac- 
| conpeed as any part of the Time upon the Statute of Limitations. 
An 


U therekoꝛe the Dekendant thould have plcaved, that he vin not al⸗ 
ure within ſix years and la many days as were between the 11th ol 


December and the 1 zth of bebruary. Amd it was ſaid, ſo dan the anc 1+ 
Plending been ever fince the hs Statute. en 
t 


: 


But the Court reſolved, That the Pleading might de ſtill in tuch 


| manner as before the Statute: Foz the Statute ts, that thoſe Days 
| ſhall be no part of the time; and therefoze pleading non afſumpſic 
| infra ſex annos fs to be underſt 


* Days between the x 1th of December and the r3th of February. 


food of fir pears etcluſive of thoſe 


2. Another Exception was taken to the Plea, fo2 that it is ante 
impetrationem Brevis Otiginal' ipſius Quer. ahd doth not ſay præd 


| brevi — fo it may be referred to ſome other Urit the Plaintiff 


t have, eee e 0 
_Pollexſen, Chiek Juſtice, inclined, "Chat tt was haitght tos this 
r 1 CL ** . 


Cauſe. Adjournatur. 


Vid. 8 Co. 57. The Earl of Rutland Cafe; be pleads, that 
of the Park of Clipſham; and granted officium Parci 

ſui, and not ſaid prech Parci; and eld. it good, Vid. 2 Co. 288 
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122 an i anton ae Debt pn d P P Ke Fiu, where the Defendant 
was to pay 10s. 1 — the 13th 1K pts Aud 10,8. moze upon the 
toth ok July next following, and lo 10 8. every thiee Ueels after, 
till a certain Sum were ſatisfied by ſuch ſeveral payments. And fo; 
2 ere thereof the e obliged himſelf in the Pena 
um of 7 
The Plaintiff in facto . That the Defendant did not 
pay the (aid Sum, 92 170 ec upon the ehernl days afo2e- 
ſald, gade aQio acctevit fo LH 
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Poe I's "a _— by Thomas Teen 12 os Simon 1 Leo 
upon t m c 
— the an 9085 7 ad divers Meſſuages, Lands am 


pon n Not Guilty ply, a Special dun ue found to ths 


9 00 10 Nicholas Leach Was ſeized fn Fee of the fad aba, 
Lands and Tenements in the Declaration; and by his laſt Til in 
Writing, bearing date the 9th day of December, in the 19th Peat 
of the Reign of the late King Charles the Second, deviſed the 
Memiſſes to his Bzother Simon Leach fo? Life, Remainder to 
the firſt Son of the Body of the ſaid Simon, and the Heirs Males 
of the Body of ſuch firſt Son, and in like manner to the ſecond, 
third Son, & c. and foꝛ want of Jffie of the ſaid Simon Leach, the 
Remainder to Sir Simon Leach and the Þelrs Males of his Body; 
and r of ſuch Jſſue to the right Heirs of —_—_— — 
ena 


oy 7 igcoyn =p ey wx =, pry 2 #2: = 5 > 25 wo os a a... 
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Teltatoz fo2 ever; and that the ſaid Nicholas died ſeized of the 
Premifſes, and after his deceaſe the ſaid Simon Leach entred and 
became ſeized ko; Life, with Remainders over, as afozeſord ; and 
being ſo leized made a Deed, bearing date the 2 3d of Auguſt, in 
the z th year of the Reign of the ſatd King Charles, ſealed and 


delivered to the uſe of the ſaid Sir Simon Leach (but he wag not / 


preſent) which Deed the Uerdi# ſets fozth in hæc verba; and by 
it he granted and ſurrendzed to the ſaid Sir Simon Leach, hig 
þeirs and Alligns, the ſaid Yano? and Pꝛemiſſes, the Reverſion 
and Reverſions, Remainder and Remainders of the ſame ; To have 
and to hold the ſame to the ſaid Sir Simon Leach and his Heirs, 
to the uſe of him and his Heirs ; and they find that the ſaid Charles 
Leach, Leſſo? of the Plaintiff, the firſt Son of the ſaid Sir Simon 
Leach was bon the firſt of November, in the 25th year of the Reign 
of the ſaid King Charles, and not befoze 3 and that Simon Leach, 
from the time of his Sealing the Deed to the 25th of May, in the 

oth year of the ſaid King Charles, continued poſſeſſed of the Pꝛemiſ⸗ 

S, and that then, and not befoze, Sir Simon Leach accepted any 


agreed to the (giv Surrender, and entred inta the P2emiſſes ; 


and that afterwards the ſaid Simon Leach, B2other of the ſafy 
Nicholas the Ceſtatoꝛ died, and the laid Charles Leach his Son, 
after his deceaſe entred into the Pꝛemiſſes, and demiſed them to 
the Plaintiff, who by vertue thereof entred and became poſſeſſed, 
and lo continued till the ſaid Simon Leach and the other Defendants, 
by his Command, ejefted him. But whether, upon the whole 
Matter, the (aid Simon Leach din ſurrender the ſald Mano? 
and Pꝛemiſſes to the ſaid Sir Simon Leach, befoze the (aid Charles 
Leach was bo2n ; and if he did not ſurrender befoze the birth of the 
ſaid Charles Leach, then they find the Defendants Guilty; and if 
he did ſurrender them befoze the birth, then they find fo2 the Oeken⸗ 
And Pollexfen, Chief Juſtice, Powell and Rokeby, were of Dpt- 
nion that here was no Surrender till ſuch time as Sir Simon Leach 


* 


had notice of the Deed of Surrender, and agreed to it, and ſo the; Mad. 26% 


Remainder was veſted in Charles the Son; and it was not de⸗ 
feated by the Agreement of Sir Simon, after his birth, to the Sur« 
render. ; Ts 

But Ventris differed, and his Argument was as followeth+ 
Upon this Recomthe Caſe is no moze than thus; Simon Leach, 


Tenant fo? Life, Remainder to his fir® Son, Remainder in Call 


to Sir Simon Leach. ' Simon Leach befoze the birth-of that Son, by 
Deed, ſealed and delivered ta the uſe of Sir Simon (but in his 


 Sbſence and without his Notice) ſurrenders his Effate to Sir 


Simon, and continues the poſſeſſion until after the birth of his Son; 
and then Sir Simon Leach agrees to the Surrender, Whether this 
3 Surrender 


— r a gp — — - * — - — : nb 


By 
8 
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the Relation. 0 | Bok 
- . Jf an Eſtate fn Remainder, 02 otherwiſe, ariſeth to one upon a 


this Point. 


Surrender ſhall be taken as a good and effetnal Surrender befoje 
the Son bomn? | | 5 5 

There are two Points which have been ſpoken to in this Caſe at 
the Bar. | | 

Firſt, CUhether by the Sealing of the Deed of Surrender the 
Eſtate immediately paſſed to Sir Simon Leach > fo2 then the Con- 
tingent Remainder could not veſt in the akter⸗boꝛn Son, there be: 
ing no Eſtate left in Simon Leach his Father to ſuppoꝛt it: 

Secondly, Whethcr after the afſent of Sir Simon Leach, tho 
it were given after the birth of the Son, doth not ſo relate as to 
make it a Surrender from the Sealing of the Deed, and thereby 
defeat the Remainder which befoze luch Aſſent was veſted in the 
Son? 8 
I think theſe Points include all that is material in the Cale, 
and J ſhall ſpeak to the ſecond Point, becauſe J would rid it out 
of the Caſe. - Foz as to that Point J conceive, that if it be ad: 
mitted, that the Eſtate fo2 Life continued in Simon Leach till the 
Alſent-of Sir Simon, that the Remainder being veſted in Charles 
the ſecond Son bekoꝛe fuch Afſent, there can be no Relation that 
ſhall diveſt it. wo e wy 

J do not go upon the General Rule, That Relations ſhall not 


do mong to Strangers. 


Cis true, Relations are Fiitions in Law, which are always ac: 
companied with Equity. n.. 19 PRES | 

But tis as true, that there is ſomctimes loſs and damage to 
third Perſons conſequent upon them; but then tis what the Law 
calls Damnum abſque injuria, which is aktown and ſtated difference 
in the Law, as my Bꝛother Pemberton urged it. But J think there 


needs nothing of that to be conſidered in this Point. 


But the Reaſon which J go upon is, That the Relation here, let 
it be never ſo ſtrong, cannot hurt o2 diſturb the Remainder in Charles 
Leach in this Caſe ; fo2 that the Remainder is in him by a Title an. 
tecedent and paramount to the Deed ok Surrender, to which the 
Aﬀent of Sir Simon Leach relates, ſo that it plainly over-reaches 


— 
* 


Contingency oꝛ a Power reſerved upon a Fine oꝛ Feoffment to Ales, 
when the Eſtate is once raiſed oꝛ veſted,it relates to the Fine oz Feof: 
ment, as if it were immediately limited thereupon, 1 Co. 133, 156. 
So this Remainder, when veſted in Charles, he is in immedlately 
by the Mill, and out of danger of his Remainder being diveſted by 
any Ad done ſince, as the Surrender is. nn den OO 


J will put one Caſe, J think full to this Batter, and ſo dim 


3 L — 


It 
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At cannot be denied, but that there is as ſtrong a Relation upon 
a Oiſagreement to an Eſtate, as upon an Agreement, where 


the Effate was conveyed without the Notice of him that. after- 
wards agrees 02 diſagrees; if the PÞusband dilcontinues the 


Mikes Eſtate, and then the Diſcontinuee conveys the Eſtate 
back to the Cife in the abſence of the Husband, who (as ſoon 


as he knows ok it) diſagrees to the Eſtate, this ſhall not take 


away the Remitter which the Law w2ought upon the firſt taking 
the Eſtate from the. Diſcontinuee. And fo is Litr. cap. Remitrer. ones „. 
Co 1 Inſt. 356. b. The true Reaſon ts, becauſe ſhe is in of a 


Title paramount to the Conveyance to which the Diſagreement 


relates, tho* that indeed was the foundation of the Remittcr, which 
by the Dilagreement might ſeem to be avoided, This therefoze 
I take to be a ſtronger Caſe than that at the Bar: So that if 
there were no Surrender befoze the birth of Charles the Son, 
there can be none after by any Conſfruftton of Law; fo2 that 
would be tn avoidance of an Eſtate ſettled by a Title antecedent 


to ſuch Surrender, whereas Relations are to avoid Melne Ads; 


and J believe there can be no Caſe put upon Relations that go any 
further, and it would be againſt all Reaſon if it ſhould be other- 


wiſe. 


But as to the firſt Point, J am of Opinion, that upon the making 
of the Deed of Surrender, the Freehold and Eſtate of Simon Leach 
did immediately veſt in Sir Simon, befoze he had notice, 02 gave any 
erp2eſs conſent to it; and ſo it was a Surrender bekoze Charles was 


bo?n, and then the Contingent Remainder could never veſt in him, 
there being no particular Eſtate to ſupport it. | 


A Surrender is a particular ſozt of Convepance that wozks by 
And it has been agreed, and I think J can 
make it plainly appear, that Conveyances at the Common Law 
do immediatelp (upon the Execution ok them on the Gzanto?'s 


the Common Law. 


part) diveſt the Eſtate out ok him, and put it in the Party to 


whom ſuch Conveyance is made, though in his abſence, oz with⸗ 
out his Notice, till ſome diſagreement to ſuch Eſtate appears, J 


(peak of Conveyances at the Common Law; koz I ſhall fay no- 


thing of Conveyances that wozk upon the Statute of Ales, oz 
of Conveyances by Cuſfom, as Surrenders of Copyholds, oz the 
like, as being guided by the particular penning of Statutes, and 
by Cuſtom and Uſage, and Yatters altogether fozeign to the Caſe 


in queſtion. 


In Conveyances that are by the Common Law, fomctimics a 
Deed is ſufficient (and in Surrenders ſometimcs TUows without a 
Deed,) without further Circumſtance oz Ceremony ; and ſome: 


times a further: Ack is requiſite to give them effeck, as Livery of 


Sellin, Attomment, and ſometimes Entry of the Party, as in caſe 
of Erchanges : and as well in thoſe Conveyances that rcquire a 


D d 


Deed 


— 
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Deed only, as thoſe which require ſome further At to perfet 
them, ſo ſoon as they are executed on the G2antoz's part, they 
immediately paſs the Eſtate, Jn caſe of a Deed of Feoffment to 
divers: Perſons, and Livery made to one Feoffee in the abſence of 
the reſt, the Eſtate veſts in them all till Diſlent, 2 Leon. 23. Mut- 
con's Cale. And ſo 223. an Eſtate made to a Feme Covert by 
Livery, veſts in her bekoze any Agreement of the Husband, 
Co. 1 Inſt. 356. a. So ot a G2ant of a Reverſion after Attoꝛnment 
of the Lellee, pafſeth the Freehold by the Deed, Co. x Inſt. 49. a. 
Litt. Sect. 66. Jn caſe of a Leale, the Leſſee hath right immediately 
to have the Tenements by fozce of the Leaſe. So in the caſe of 


' Limitation of Remainders and of Deviſes, (which tho' a Convey: 


ance introduced by the Statute, yet operates acco2ding to the Com: 
mon Law) the Freehold paſſeth to the Deviſee befoze notice 02 
afſent. J do not cite Authozities, which are plentiful enough in 
theſe matters, becauſe they that have argued fo2 the Plaintiff have 
in a manner agreed, that in Conveyances at the Common Lab, 
generally the Eſtate paſſeth to the Party, till he diveſts it by ſome 
diſagreement. 

ut tis objefed, That in caſe of Surrenders, an expzels aſſent 
of the Surrendzee is a Circumſtance requiſite ; as Attoznment to 
a Gzant of a Reverſion, Livery to a Feoffment, o2 Crecution by 
Entry, in caſe of an Erchange. | 

To which J anſwer, That an Aſſent is not only a Circumſffance, 
but tis efſential to all Conveyances ; fo2 they are Contracts, actus 
contra actum, which neceſſarily ſuppoſe the Aﬀſent of all Parties: 
But this is not at all to be compared with ſuch collateral Ads oz 
Circumſtances, that by the poſitive Law are made the effeitual 
parts of a Conveyance ; as Attoznment, Livery, oz the like; ko; 
the Aﬀent of the Party that takes, is implied in all Conveyances, 
and this is by intendment of Law, which is as ſtrong as the Erpeel- 
ſion of the Party, till the contrary appears; ſtabir præſumptio do- 
nec probetur in contrarium. | 

But to make this thing clear, mp Load Coke in his firſt Inſti- 
cures, fol. 50. where he gives inſtances of Conveyances that wozk 
without Livery, oz further Circumſtance oz Ccremony, puts the 
Caſes of Leaſe and Releaſe, Confirmation, Deviſe and Surrenders, 
amongſt the reſt; whereas if an expzels Aflent of the Surrendzee 
were a Circumſtance to make it effeftual, ſure he would have mei- 
toned it, and not marſhall'd it with ſuch Conveyances as, J have 
2 befoze, need no ſuch Aſſent, no2 any thing further than a 

ted. N Sober] 

The Caſe of Exchanges has been put as an. Jnſtance of a 


Conveyance at Law, that doth not wozk immediately ; but that 


can't be compared to the Cale in queſtion, but ſtands 1:1von its 
particular Realons ; fo? there muſt be a mutual erp2ecs COM, 
| ecaule 


ö Dc—ax anc 


— 
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e re in Exchanges there muff de a Recipzocal G2anr, as appears 
by Lircteton. + preach 
Having, J hope, made out (and much moꝛe might have been 
added, but that J find it has been agreed) that Conveynnces work 
immediately upon the Execution of them on the part of him that 
makes them, J will now endeavour to thew the Keaſons, why the 
do fo immediately veſt the Eſtate in the Party without any expꝛel 
Conſent ; and to ſhew that thefe Reaſons do hold as ſtrongly in 
cafe of Surrenders, as of any other Conveyances at Law; and then 
confider the Inconvemences and ill Conſequences that have been 
objecked, would enſue, if Surrenders ſhoufd operate without an er- 
preſs Confent ; and to ſhew, that the ſame are to be objetted as to 
aft other Conveyances, and that very odd Conſequences and Incon⸗ 
dentences would follow, ik Surrenders ſhould operate without an er- 
preſs Content of the Surrendꝛee; and then ſhalt endeavour to an⸗ 
wer the Arguments that have been made on the other ſide, from the 
prtting of Caſes of Surrenders in the Books, which are generally 
mentioned to be with mutual Aﬀent, and from the manner of 
pleading of Surrenders. 1 | DEP: 
The Reaſons why. Conveyances do diveſt the Eſtate out of the 
Santos, betoꝛe any expꝛeis Aſlent oꝛ perhaps Notice of the G2antee, 
J conceive to be thefe three : DE 
Firſt, Becauſethere is a ſtrong Jntendment of Law, That fo2 a 
an to take an Eſtate it is fo2 his benefit, and no Pan can be 


ice, ſtippoſed to be unwilling to that which is fo2 his Advantage, 1 Rep. 
tus 44- (Ahere an Att is done fo2 a Man's benefit an Agreement 1s 
9; implied, till there be a Diſagreement. This does not only hold in Ae 
3 02 Conveyances, but in the Gift of Goods, 3 Co. 26. A Gꝛant of Goods 
ul veſts the pꝛoperty in the Gzantee betoꝛe Notice. So of things in 
to Acton; A Bond is ſeafed and delivered to a Man's ule, who dies be⸗ 
. foze Notice; his Exetutoꝛs may being an Action. Dyer 167. An 
Nel Eſtate made to a Feme Covert veſts in her immediately, till the 
do- Þusband diſagrees. So in my Loꝛd Hobart 204. in Swain and Hol- 


man's Caſe, Now is there not the ſame pꝛeſumption and appearance 


of Benefit to him in Reverſion in caſe of a Surrender? Js it not a 
ot palpable Advantage to him to determine the particular Effate, 
the and to reduce his Eſtate into poſſeton 2 and therefoze, why 
= ; ſhould not his Aﬀent be implied, as well as in other Convey- 

_ ances ? | | 
* Secondly, A lecond Realon is, Becaule it would ſeem incongruous 
ave and abſurd, that when a Conveyance is compleatly executed on the 
n a Gzantoꝛs part, yet notwithſtanding the Eſtate ſhould continue in 
him. The wozds of my Loꝛd Coke (t Inſt. 227. a.) are, That it 
b a cannot ſtand with any Reaſon, that a Freehold ſhould remain in a 
that Man againſt his own Livery when there is a Perſon able to take it. 


its There needs only a Capacity to take, his ill to take is in. 
| DN 2 " *tended. 


— 
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tended. - Why ſhould it not ſeem as unreaſonable, that the Eſtate 
ſhould remain in Simon Leach, againſt his own Deed of Surrender: 
Foz in caſe of a Surrender, a Deed, and (ſometimes TUo2ds with: 
out a Deed, are as effetual as a Livery in caſe ok a Feoff: 

Thirdly, The third and pzincipal Reaſon, as J take it, why 
the Law will not ſuffer the Operation of a Conveyance to be in 
luſpence, and to exped the Agreement of the Party to whom 'twas 
made, is to pꝛevent the Uncertainty ok the Freehold. This J 
take to be the great Reaſon why a Freehold cannot be granted 
in futuro, becauſe that it-would be very hatd and inconventent that 
a Man ſhould be dziven to bing his Præcipe 02 real Aitton firſt a: 
gainſt the Gzantoz, and after he had pꝛoceeded in it a conſiderable 
time, it ſhould abate by the transferring the Freehold to a Stran- 
ger, by reaſon of his Agreement to ſome Convepance made befoze 
the Writ brought; fo2 otherwiſe there is nothing in the nature ok 
the thing againſt conveying a Freehold in futuro; fo2 a Rent de 
novo map be ſo granted; becauſe that being newly created, there 

can be no pꝛecedent Right to bzing any real Aﬀion fo? it, Palmet 


| 29, 30. | 
Now in this Caſe, ſuppoſe a Præcipe had been bꝛought againſt 
Simon Leach, this ſhould have p2oceeded, and he could not have 
pleaded in Abatement till Sir Simon Leach had aſſented; and after 
along pwgreſs in the Suit he might have pleaded, that Sir Simon 
Leach afſented puis darrein continuance, and defeated all. So that 
the ſame Inconvenience, as to the bzinging of real Aﬀtons, holds 
in Surrenders, as in other Convepances. | 
And to ſhew that it is not a flight matter, but what the Law 
much conſiders, and is very careful to have the Freehold fired, and 
will never ſuffer it to be in abeyance, oꝛ under ſuch uncertainty, as 
: Stranger that demands Right ſhould not know where to fix his 
ton. 

A multitude of Caſes might be cited; but J will cite only a Caſe 
put 1 H. 6. 2. a. becauſe it ſeems ſomething of a ſingular nature, 
2 and Uillatn, Moztgagoꝛ and Moztgagee, map be both made 

enants. : | 

But it will be ſaid here, That if a Præcipe had been bzought a⸗ 
gainſt Sir Simon Leach, might not he have pleaded his Dilagrec 
ment, and lo abated the Writ by Non-tenure? | 

"Tis true; but that Jnconvenitence had been no moze than in all 
other Caſes, a Plea of Mon⸗tenure, and it muſt have abated imme⸗ 
diately; foꝛ he could not have abated it by any diſſent after he had 
anſwered to the Writ. Whereas J have ſhewn it in the other Cale, 
it map be after a lang pꝛogreſs in the Suit. 


3 | | | Again, 
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again, It's very impꝛobable that he ould difſent ; whereas on 
the other ſide, an Aﬀent is the liklieſt thing in the Wozld; ſo: the 
miſchief to the Demandant is not near lo great, no2 the hundzedth 
part ſo pꝛobable. ; a 4 


Now J come to conſider thoſe Jnconveniences that have been 
urged that would enſue, if a Surrender ſhould work immedi⸗ 


It has been ſaid, That a Tenant ko; Life might make ſuch Deed - 
of Surrender, and continue in poſſeſſion, and ſuffer a Recovery; and 
this might deſtroy a great many Recoveries, and overthzow Mar⸗ 
riage-Settlements, and defeat Charges and Securities upon his 
Eſtate after ſuch Deed of Surrender. 29 25 T 

Theſe, and a great many moze ſuch like Miſchiefs, map be 
inſtanced in Surrenders ; but they hold noleſs in any other Con- 
veyances, whereby a Yon map (as has been ſhewed befoze) diveſt 
himſelf of the Eſtate, and pet continue the Poſſeſſion; and in this 
Caſe the Aſſent of the Surrendzee, tho' he doth not enter, would 
(as it is urged of all hands) veſt the Eſtate in him, Hutton 95. 
Br. tir. Surrender 50. tho' he cannot have Treſpaſs befoze Entry, 
and that Aﬀent might be kept as p2ivate, and let in all the 
room befoze-mentioned as if no ſuch Aﬀent were - necef- 

ry. | Nt - 

And this J think ſufficient to anſwer to the Jnconveniences objeck⸗ 
ed on that ſide, | 


Now lct us ſee what Jnconveniences and odd Conſequences 
would follow, in cafe a Surrender could not operate till the erpzeſs 
Aﬀent of the Surrendzee, then no Surrender could be to an Inkant 
at leaſf, when under the Age of Diſcretion ; foz it it be a neceſſary 
Circumſtance, it cannot be diſpenſed with no moze than Livery oz 
Attomment. So tho' an Jnfant ok a pear old is capable to take 
an Eſtate, becauſe fo2 his benefit he could not take a particular 
Eſtate, upon which he had a Reverſion immediately expetant, 
becauſe it muſt enure by Surrender. Ik there be Jointenants in 
Reverſion, a Surrender to one of them enures to both, 1 Inſt. 192. 
214. a. (0 there, as to one Moiety, it operates without Aﬀent 02 
Notice. : h | 
Suppoſe Tenant fo2 Life ſhould make Livery upon a Gzant of 
his Eſtate to him in Reverſion and two others, and the Livery is 
made to the other two in the abſence, and without the Notice of 
him in Reverſion, ſhould the Livery not wozk immediately fo2 a 
third part of the Eſtate? and if it doth, it muſt enure as a 
N. koz a third part. So is Bro, tit Surrender, and 
3 Co. 76. | 
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FT Tenant fo2 Life ſhould by Leaſe and Releaſe convey the Lands 

him fo? Life, together with other Lands to him in Reverſion 
who 4 nothing of the Sealing of the Deed; chould this paſg 
the other Lands pꝛelently, and the Lands held fo? Life not till after 
an erpzeſs Aſſent, becauſe as to thoſe Lands it muſt wozk as a Sur⸗ 
render ? Plainly an exp2els Aﬀent is not neceſſaky. Fo? if the'Szy: 
tee enters, this is ſuffecietitf 

J come in the laſt place to anſwer thoſe arguments that have 
been made krom the manner of putting the Cale of Surrenders in 
the Books, and the Foꝛm vf pleading Surrenders. Co. 1 Toft. 337. b. 

"Firſt, A Surrender is a pielomg up of the Eſtate, which downs by 
mutual Agreement between them. Tenant fo2 Life, by Agreement 
of him in Reverſion, ſurrenders to him; he hath a Freehold bekoze 
he enters. . And ſo tro in putting the Cale of a Surrender, 


4 *% 4 


120 doubt be an er is neceſſary, But the Auemion is, 
TUhether an Agreement fs not intended where a Deed of Surrender 
is made in the abſence of him in the Reverſion? whether the Law 


| ſhall not ſuppoſe an Aﬀent, till a Diſagreement appears? 


Indeed, if he were preſent, he muff agree 02 diſagree immediately; 
and ſo tis in all other Conveyances. The Caſes put in Perkins, 
Sect. 607, 608, 609. are all of Surrenders made to the 'Lefſo2 in 
Perſon ; fo2 thus he puts them: The Leſſee comes to the Leflo!, 
and the Leſſee ſaith to the Lefſoz, J ſurrender, ſaith he, if the Leſſo! 
voth a agree, tis vold; Car il ne poit ſurrender a luy maugte ſon 
dents. that 18 certainly fo in Surrenders, and all other Con 
—.— 3 fo? a Man cannot have an Cltate put into him in ſpight 
of his Teeth. 

But J cannot find any of the Books cited that come to this 

ofnt, That where a Deed of Surrender is executed without the 

Jotice ok him in Reverſion, that it ſhall paſs nothing till he con⸗ 


fents; lo that it cannot be laid, that there is any expꝛels Authouty 


in the Caſe. 
Now, as to the Fom of Pleading of a tire; it has been 


objexed, That a Surrender is always pleaded with Acceptance : 


and many Caſes have been cited of ſuch Pleadings, Raſtal's Entries 
176, 177. Fit zh. tit. Barre 262. which are Caſes in Actions of Debt 
fo2Rent, and the Dekendant in Bar pleads, That he ſurrendꝛed be- 
foze the Rent grew due, and ſhews, that the Plaintiff accepted the 
Surrender: So in Waſte brought, a Surrender pleaded with the 
Agreement of the Plaintiff. 
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- Theſe and the like Caſes have been very matertally, and J think 
fully anſwered at the Bar by my Bꝛother Pemberton; That thoſe 
Ations being in Oilaffirmance of the Surrendrr, and implying a 
Diſagreement, the Defendant had no way to bar and avoid ſuch 
Diſagreement, but by ſhewing an erp2eſs Agreement befoze. : 
The Caſe of Pero and Pemberton in the 3 Cro. 101. that has 
been la often cited, is of the ſame ſoꝛt: Jn a Replevin the Avow2y 
was fo2 a Rent-charge ; in bar of which tis pleaded, That the 
Plaintiff demiſed the Land out of which the Rentifſued,ta the Avow⸗ 


ant. The Avowant replies, That he ſurreudzed dimiſſionem prædict 


to which the Plaintiff agreed. This is the ſame with pleading in 
Bar to an Afton of Debt fo2 Rent: But when the Afton is in 
purſuance of the Surrender, then it is not pleaden. | 
So is Raſt. Cntries 136. The Leſſee bzought an Action of Cove- 
nant againſt the Leſſoz, for entring upon him, and ouſting of him. 
The Dekendant pleads a Surrender in Bar, and that without any 
Agreement oz Acceptance. ' | q 


In Fitzherbert, tit. Debt 149. where the Caſe is in an Action of 


Debt fo2 Rent, the Defendant pleaded in Bar, that he ſurrender- 
ed, by fo2ce of which the Plaintiff became ſeized : There is no men⸗ 
tion of pleading any Agreement, notwithſtanding that the Afton 
was in Diſaffirmance of the Surrender. ith 
 Therefoze as to the Argument which has been dꝛawn againſt the 
Foꝛm of Pleading, I ſay, that if an Agreement be neceſſary to be 
pleaded : Then, J ſay, 8 

Firſt, That tis anſwered by an implied Aﬀent, as well as an er⸗ 
preſs Aſſent. J would put the Caſe; Suppoſe a Leſſee fo2 Life 
ſhould make a Leaſe fo2 Pears, reſerving Rent; and in Debt foz 
the Rent the Leſſee ſhould plead, That the Plaintiff befoze the Kent 
grew due ſurrendzed to him inReverſion, and he accepted it, and 
Iſſue is upon the Acceptance; and at the Trial it is pꝛoved, That the 
Plaintiff had executed a Deed of Surrender (as in this Tale) to him 


in Reverſion in his abſence ; would not this turn the Pꝛoof upon 


the Plaintiff, that he in Reverſion diſagreed to this Surrender? fo2 
ſurely his Agreement is prima facie pꝛeſumed, and then the Rule is, 
ſtabit præſumptio donee proberur in contrarium. | | 
Again, J ſay it appears by the Caſes cited that it is not always 
pleaded, and when pleaded tis upon a ſpecial Reaſon, as J have 
ſhewn befoze, i. e. to conclude the Party from diſagreeing ; and it 
would be very hard to p2ove in Reaſon, that an Agreement (ad⸗ 
mitting an expꝛels Aſlent to be neceſſary) muſt be pleaded; fo2 if it 
were a neceſſary Circumſtance to the Conveyance, why then 'tis 
1 in pleading ſurſumreddidit; fo2 it cannot be a Surrender 
without tt. e 
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Jn pleading ok a Feoffment it is enough to ſay Feoffavir, fo? that 


| implies Livery; fo2 it cannot be a Feoffment without it. 


Now why ſhould not ſurſumreddidit imply all neceſſary requiſiteg, 
as well as Feoffavir ? and therefoze J do not ſee that any great ar; 


gument can be dꝛawn from the Pleading. Foz, 


1. It is not always to to be pleaded. 

2. It cannot be made out to be neceſſary ſo to plead it; ko; if 
allent be a neceſſary requiſite, then *tis implied by ſaying urlum. 
reddidit, as Livery is in Feoffavit; and then to add the wows of 
Fer Conſent is as ſuperfluous, as to hem Livery after ſaying 
Feoffavit. 

And again, It it were always neceſſary, it is ſufficiently anſwercy 
by an Aſlent intended in Law ; fo Pzeſumptions of Law ſtand ag 
ſtrong an Aer conteary oppears, as an expeels Declaration of the 


Party. | © off 
es g tultit of Etroz was brought in the King's Bench upon 


this Judgment, and it was there affirmed by the unanimous Con- 
| lent of the whole Cart. 7715677 


f A Anno quarto Willielmi & Marie; this Caſe was 
bꝛought by Writ of Erro2 into the Houſe of Lods, and the Judg⸗ 


ment was W As ITY * dn in the afozeſaid Argu 
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In Communi Banco. 0 
Coghill verſus Freelove, | 


F N anAtion of Debt ko; Rent the Plaintiff declared fo2 73 l. vu 4 11 
upon thee ſeveral Demikes againſt the Defendant, as ad. 1 
miniſtratrix to Thomas Freelove her late husband in the De- fl 
tinet. | b 
The Defendant pleaded, That after the Letters of Adminiſtration : ve::. :-: = 
granted to her, and befoze the Rent became due, the aftgned to Sa- 1 
muel Freelove the Indenture of Demiſe, and all her Eſtate and 1 
Intereſt in the Pꝛemiſſes; and that Samuel entred and was poſſel⸗ 
ſed, and that the Plaintiff had notice of the Aſſignment befoze the | 
Action bzought. | 
To this the Plaintiff demurrs. | | | 
It was ſaid fo2 the Plaintiff, That the Action being bꝛought in | 
the Detinet, the Aſſignment wag no Plea ; fo2 the Adminiftratrir is 1 
charged upon the contraft of the Inteſtate, and liable (ſo far as | 'R 
there is Aﬀets) tho there be no Aﬀignment. And tho? in the 3 Co. 
and in the « Cro. 555. Overton and Syddal's Caſe ſeems the contra- 
ty; and ſo Marrow and Turpin's Cale inthe r Cro. 715. and that 
the pzivity of Contract is determined by the Death of the Leſſee, vet 
in Ironmonger and Newſom's Caſe in Latch 260. the contrary was | 
reſolved. (Note, it did not appear by Latch to be reſolved ; but | 
the Chief Juſtice ſaid it was reſolved.) So in 17 Car. 2. Sider- : Lev. 127. | 
fin 266. in Hey lar and Casbord's Caſe it was reſolved, That the * 
Action lay againſt the Erecuto2 upon the Contract, after an Aſſign⸗ 
ment, where it was held alſo, That an Erecuto2 cannot wave a N 
Term, unleſs he renounceth the whole Erecutoxhip. - | 
After hearing Arguments at the Bar, the Court gave Judgment vn 4 
fo2 the Plaintiff, (Powell abſente.) Ag to Overton and Syddal's . 5, 551 ' 
Cale, it appears by Mo. 352. that Popham and Fenner were againſt 3 
Gawdy and Clench, vide Poph Rep. 121- | a] 
Jt appears that the Aﬀion was bzought in the Deber and Deri- . 
net, and by a Pzebendary npon the Leaſe of his Pꝛedeceſſoꝛ, and then j 
an Alignment will be a Bar; which matters indeed do not ap- | 4 
pear to be urged in the Caſe, - as cited by my Lo Coke, and | 
- repozted by Cro. Eliz 355. But they go upon the p2ivity of Con- | 
* trat ſaid to be diſſolved by the Death of the Leflee. Sed vid. | 
a Latch 261. that Cale ſaid ** to be reſolved, as cited by Co. 14 
e and 5 
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and ſo Noy's Rep 77. And fo2 Marrow and Turpin's Caſe there is 
an acceptance of the Rent of the Aſſignee pleaded, as appears by 
1 Cro. 715. tho' that doth not appear to be inſiſted on by the Bookg 
which repozt the Cale; however the latter Authozities are clear, 
that the Aion lies in the Detinet after an Alignment, as appears 
by the Caſes cited, Judicium pro Quer. | 


Note, The Court was moved upon the Caſe of Perſons Out- 
{awed upon Melne Pꝛotels befoze the late At of General Pardon, 
2 Willielmi & Mariz, it being p20vided by the ſaid Ack, That ng 
Pꝛoceſs of Dutlawzy, at the Suit ofanyPlaintiff, ſhall be ſtayedoꝛ 
avoided, unleſs the Defendant appears and puts in Bail (where by 
Law Bail is neceſſary) and takes fo2th a TUrit of Scire Facias againſt 
the Party at whoſe Suit he was outlawed. OE | 
- Whether the Defendant, bekoze he can have the benefit of this 
Pardon, muſt pay the Coſts tothe-Plaintiffof the Outlaw, there 
being no mention of any thing, bur his appearing and putting in of 
Salk? if WE + = 

The Court were of Opinion, That he muſt pay the Coffs, and tg 
take the At otherwiſe would be a great pꝛejudice to the Plaintiff, 

And Pollexfen, Chief Juſtice, ſaid, That the Pꝛadtice had been 
upon the General Ac or Pardon, 25 Car. 2. cap. 5. and pet in that 
Statute the Clauſe concerning Dutlawaes is to the ſame purpoſe, 
and no mention made ok the Coſts of the Partmgn. 


; Denny verſus Mazey. | 


Eſfex*- if. CHEST MAZ EM nuper de Boeking in Com præ- 
3 dictꝰ Clothier ſuñd ſuit ad reſpondend* Samueli Den- 
ny de placito quare cepit un EquuP ipſius Samuelis & cum injuſte 
detinuit contra vadios & pleg, & c. Et unde idem Samuel per Johan- 
nem Meriton Attorm ſuum queritur quod prædict' Simon viceſimo 
ſexto die Septembris anno regni Domini & Dominæ Regis & Reginæ 
nunc primo apud Bocking in quodam loco ibidem (vocat' Town: 
field) cepit un Equuf nigr (Anglice, Black Hozſe-Colt) ipſius 
Samuelis & eum injuſte detinuit contra vad & pleg” quouſque, &c. 
unde dic* quod deteriorat' eſt & dampn habet ad valenciam decem 
librarum & inde produc ſectam, &e. e ine 0 N 
Et prædict Simon per Stephan Hales. Attorn' ſuum ven & defend 
vim & injur. quando. &c. Et bene, advocat captionem Equuli 
ptædict in prædicto loco in quo, &c« Et juſte, &c. quia diè quod 
ante prædictꝰ tempus quo ſupponitur captionem Equuli prædicti 


1. ſized in quædam Elizabetha Mann Vid? fuit ſeiſit I loto in quo, 


&c. : in dominico ſuo ut de feodo Et fic ſei 
Ine 4 ey 


lir'. exiften prædicta 
Elizabetha 
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Elizabetha ante prædict' tempus quo, &c. ſcilicet viceſimo die Sep- 
tembris anno tegni Domini & Dominz Regis & Reginæ nunc primo 
apud Bocking ptæd' dimiſit eidem Simoni locum ptæd' in quo, &c. And demiſedts 
habend* & occupand' eidem Simoni abinde per ſpacium unius anni : “ 
runc prox ſequen & ſic de anno in annum quamdiu ambabus parti- 

bus placer Virtute cujus dimiſſionis idem Simon poſtea & ante The Avowane 
ptæd tempus quo, &c. ſcilicet viceſimo primo die ejuſdem menſis pes. 
Septembr. in prædicto loco intravit & fuit inde poſſeſſionat Iplo- ; 
que Simone "ſic inde poſſeſſionat exiſten quia” Equul' predict. 

ptædicto tempore quo, &c. fuit in prædicto loco in quo, & e. herbam And took the 
tuam ibidem tunc creſcen' depaſcen & dampn' ibidem © facien' gude 
idem Simon bene advocat capconem Equuli przd' in prædicto loco in Pray: Jug. 
quo, &c. Et juſte, &c. damp® ibidem fic facien' Et hoc parat. eſt ve- min 
niicare unde. pet Judic* & retorn præd' Equuli una cum dampnis gad Coſts and 
mis & cuſtag ſuis in hae parte appoſit juxta formam Statuti in hujuſ- cording 19 the 
modi caſu edit & provis i adjudicari, &c. * a — 
Et predict. Samuel dic? quod prædict. Simon ratione præallegata 25% in Bar 
capconem Equuli præd' in prædicto loco in quo, &c. juſtam advoca- char . S dem. 
re non debet quia dic quod prædicta Elizabetha Mann Vid' ante weit met e 
tempus quo, &c. fuit & adhuc eſt ſeiſit' de præd' Clauſo in quo, &c. Pemiſe to the 


Avowant. 


cum pertin int” alia in dominico ſuo ut de feodo Et ſic inde ſeiſit Conteſing the 
exiſten' eadem Elizabetha ante præd' tempus quo, &c. ſcilicer quinto 1 
die Junii anno regni dictorum Domini Regis & Dominæ Regina nunc daf to: is 
primo ſupradicto apud Bocking prædꝰ dimiſit præfat. Samueli/ idem 
Olauſum cum pertin in quo, 8c. inter alia habend* à ſecundo die 

Martii tunc ult* præterit' pro ſex annis ab eodem ſecundo die Marti 

prox, ſequen Virtute cujus dimiſſionis idem Samuel ante prædict' 

tempus quo, &c. in Clauſum illud in quo, &c. inter alia intra vit & 

ſuit & adhuc exiſtit inde poſlelſionar” Et ſic inde poſſeſſionat exiſtem Tue Pint? 
idem Samuel ante ptæd' tempus quo, &c. poſuit Equuf præd' in policded, 
idem Clauſum in quo, &c. ad herbam ibidem tunc cteſcen depaſcend 

Et Eguulus ile ptædicto tempore quo, &. fuit in eodem Clauſo in 

quo, &c. Herbam ibidem tunc creſcon depaſcen quouſquo ptædictus 

Simon prædicto viceſimo ſexto die Septembris anno primo ſuptadicto andche Deren. 
apud Bocking przd* in prædictꝰ Clauſo (vocar* Tawnfield) cepit Cal elch 
Equulum illum Et eum injuſte detiuuit contra vad & pleg quouſque, b 
&c. prout ipſe idem Samuel ſuperius verſus cum queritur Ablque Abſyve hoc | 
hoc quod pttedict Elizabetha Mann dimiſit pred. Simoni prædictꝰ 1 
loc in quo, &c. modo & forma prout præd. Simon per advoca? ſuam g n modo. 
ptædꝰ ſuperius ſupponit. Et hoc parat eſt veriffcare unde ex quo bath fer torch 
præd Simon capconem Equuli prædicti in pradicto Clauſo in quo, Per judiciang 
&c, ſuperius cogn idem Samuel pet. Judicium & dampna ſua © 4 nac. 
oc one capconis & imjuſtæ detenconis Equuli illius ſibi adjudicari, 

&c. an 29731010 7 nie n fi; E 
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foinder in 
Demurrer. 


Et prædict Simon dic quod præd. placitum prædict' Samue? 
ſuperius replicand placitat᷑ materiaque in eodem content minus ſuf. 
ciem in lege exiſtunt ad ipſum SamueP acconem pred* verſus. eum 
habend manutenend quodque ipſe ad placitum illud modo & forma 
pd. replicand placitat᷑ neceſſe non habet nec per legem tertæ tenetut 
aliquo modo reſpondere & hoc parat᷑ eſt verificare unde pet, Judicium 
— przd* Samuel acconem ſuam prxd* inde verſus eum habere de. 
at, &c. 8-3; $5301 4% 011 © | 
Et prædict' Samuel ex quo ipſe ſufficien' materiam in lege in te. 
plicatione ſua prædicta ad acconem ſuam præd' verſus præfat' $i. 
monem habend? manutenend' ſuperius allegavit quam ipſe patat. 


eſt verificare quam quidem materiam idem Simon non dedic' nec ad 


ilP aliquali? reſponder ſer verification” ill admittere omnino recuſat 
Idem Samuel ut prius per Judicium & dampna ſua ocCone. capeonig 
& injuſtz detentionis Equuli illius ſibi adjudicari, | &c. Et quia 
Juſtic' hie ſe adviſare volunt de & ſuper præmiſſis priuſquam 
Judicium inde reddant dies dat' eſt partibus prædictis hicuſque.— 


ad audiend? inde Judicium ſuum eo quod iidem Juſtic hic inde non. 


2 Cr. 221. 
Hb. 81. 103, 
. where 
the Matter is 
confeſſed and 
avo:ded. 


dum, &c. in Tet 

1 's Denny verſus Mazey. | 

4 2 7 ͤ 306 $07 took, elk 
Na Replevin the Plaintif declared of taking of bis Hozſe-Colt 


at 8 ia quodam loco vocat᷑ Townfield. iber n Cann 

The Dekendant ſaith, That befoze the taking one Elizabeth Mann 
was ſeized in Fee de prædicto loco in quo, &c. and: 20 Septemb. 
Anno primo Willielmi & Matiæ demiſed the Pꝛemiſſes ta him fo2 a 
pear then next enſuing, and that he entered, and avowed the taking 
of the Plaintiff's Þozſe damage⸗feſant. | „ n 3h 
The Plaintiff replied, That the ſald Elizabeth Mann was ſeized of 
the Pꝛemiſſes in Fee, and befoze the Leaſe to the Avowant, (viz) 
the 5th of June, in the ſaid firſt year of the King and Queen, ſhe 
demiſed ta the Plaintiff the Pꝛemiſſes, habend from the ſecond day 
of March then laſt paſt foz the Term of ſix years; by vertue of 
which he entered, and put hisHozſe into thePzemiſſes, and traver: 
ſeth the Leaſe made to the Avowant. Wt wr 
To this the Avowant demurred generally © .-. — 
Pollexfen, Chief Juſtice, inclined, That the Traverſe was no cauſe 
of Demurrer, tho it might have been omitted. He ſaid there were 
divers Authozities againſt'Heylar's Cale in the 6 Co. which fs re⸗ 
pozted to the ſame effec in Mo. 551. 1 Cro. 658. ag 1 Cro. 754. 
Covert g Caſe; aud the Books generally are only, that there need 
be no Traverſe, as the Biſhop of Salisbury and Hunt in 3 Cro. 581. 
and Kellend and White, 3 Cro. 494. The other Juſtices doubted, 
relying upon the Authozity of Hey lars Caſe, and Rice and Harve- 


ſton's Caſe, 2 Cro. 299. and Yelv. 22 1. where tis ſaid, That ſuch a 


3 Traverlc 


1 OS ©, wv op on, = 5 ent Er oa LS 
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Traverſe makes the Plea vitious, Vid. Mo. $57. But here the 
Demurrer being general, tis but matter of Fon, and clearly aid⸗ 
ed by the Statute of 27 Eliz. where if one confeſs and abold 


and traverſe, tis in nature of a double Plea. Vid. That it is 
good upon a general Demurrer, Edwards and Woodden, 3 Cro. 323. 


ſo Judgment was by the whole Court given koꝛ the Plaintiff, 


: . : "7 7. 1 . , : 2 
| Winn PARIS © EY iT 51!:2 
Woodward verſus Fox. 
; 4 
51 } off #'% , a | * itt 2 9 f a Fn © £ 7 0014 424% F; a ? 212 f 
L ; pars - . 4 „ | 27 
G6 Sf 0009 enen EY Te 70.4 3] 3: 2329 
6 Patt od vide ante ultimo Termino. n 338 
IL l 43 5 2IF 1 11 1688 611 #. 89 $#t + 
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fo2 the Defendant, and by Serjeant Powell foꝛ the Plaintiff ; 
upon the Point, Thether the Nomination to the Office, being 
foxfeited by the Statute ok Ed. 6. it did belong to the King o2 
4 (itt whole Dfocefs the Archdeaconry was) to make the 
e 3 | 


ut Pollexſen, Chief Juſtice, deſired them to conſider, Whether 


the King (admitting he had a right by the Statute) could grant this 
Office of the Renifter, beto2e Office found ok the Fozkeiture? 


Nolte, Jn Cale of Stmony the Poeteutatlon bells in the King 


8% #2 


p{thout Dffice,. Adjou 
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| Sat Morgan verſus Hunt. 
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4 5 | 1 . bra (03 
1 Covenant the Plaintitf declared, That the Defendant-let co 
I him a certain Boule and Lands, and covenanted that he, hould 
quietly and peaceably enjoy it, without any manner of interruption, 
moleſtatton oz diſturbance; and that by vertue of the ſain De- 
mile he entered, and ſome time akter the Defendant erhibited a 
Bill againſt the Plaintift in the Court ok Chancery, wherein he 
tharged the Plaintiff with ploughing up Meadows, and the com 
mitting of divers CUaſtes; and did obtain an Injundion aut of 
the fald Court againſt the Plaintiff, whereby he was interrupted in 
his Ploughing, &c. and that aktermards the ſatd Bill was diſmiſſed 
with 20 J. Coſts, and ſo the Defendant had bꝛoken his Cove⸗ 
nant. nn ee ray onal ui; e Hts FO 

After a cterdid fo2 the Plaintiff (1 know not upon what Jiſue)- it 


was moved in Arreſt of Jildgment,. I 

Firff, That here was no ſufficient Breach ſet. kozth. It was 
laid, That the Law does not take notice of Pꝛoceedings in Chan- 
cery, Poph. 205. it is ſaid, If one be poſſeſſed of Lands by Extent, 
and by a Decree in a Court of Equity he is koꝛced to pap a Rent 


out 


TY Caſe was this Term argued again by Serjeant Pemberton Ge 7, 


— 


Politica 267. 
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1 Cro. 68. 
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was, rhat the Defendant had permitted 


: 975 of the Lands, this Gall not be alegal Evittion 02 Recovery. fo2 


Secondly, The Suit in Chancery here is not touching the Le; 
ſee's Eſtate 02 Title, but fo2 Matte, which he ought not to da; and 


tho the Suit might be Frounmiels, Da it mat relating to his Title | 


oꝛ Poſſeſſton, was no Breach of 

The Judgment "Gas ſtayed "the pin on of the whole Court, 
fo2 the laſt Reaſon ; fo? this was no interruption oz diſturbance 
within the Covenant, the Subſet matter of the Suit being fo 


Waſte, 
But the Court will take notice of a Suit in Chancery, and x Cro. 


768. an Aſſumpſit in Conſideration of deſiſting from exhibiting a 
Bill in "OY was ay good COIL. 


. 1  Anopymus. N if} 
"Na Covenant,” That thi Defendant 4 1 kees in guad Repair 
the Hole, nt; Ehot and Stables ny bs 


And . the, Seach alligued 
dh er in the Stable to 
be in decay. 


Aktet Gerditt'fo2 the N it 11 2 we i g of. Jug 

wen eo en e pe. vf. the Fr 105 W. l oe ben 

£0 in ' 

the Stable and ite lool Pre FTW A 
Pollexfen, Chief Juſtice, was of Dpſtiſort, That if ought to habe 

om ſhewn in the Declaration, that the Racks were ſet up and 

red. 
But the other Juſtices tontelbed, That it 105 be intended that 


they were Backs fixed fo2 uſe in the e 
5 e to ive b iy ore ae 4 a Mee a 


given lot the Pla 


1 
15 


" e ele ue Wo fa . Ks 


N on ent it wa moved in Art of J That the 
135 cp i, of two 8 (via.) put, 

15 Acres . him, and that J. N. had demiſed 10 other 
Acres of Land to Habend' fo the Term of five Pears, &c“c. and 
that he enteredinto the Premiſes vemiſed to him by J. S. and J. N. 
in forma prædict. 

Akter dä up upon Dae lr koz the Plaint if, it was obj, 

That in one of there is Na certain Term oz Eſate 

fo the Habend. Ki be referred * rote Res of S. fo ta 
ee DOLL ee e 


GY. 
þ- : # 898 1 1 9 , 
2 1 $ -# 
of N. Pl, 75 — 2 . 0 L 4. [ -*. . X . 4 4 df 
| ut 


J. S. demi 
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But the Court held, That the Habend' ſhould be a good Limita⸗ 
tion of both Demiles fo2 five Pears ; and when tis thewn, that the 
Plaintiff entred into the Pꝛemiſles demiſed to hint in forma prædict', 
, that is an Averment that all was demiſed fo2 five Peats, kr that 
is the forma præd'; ds Lands let to A. fo2 his Life, Remainder to 
B. in forma præd', this is an Eſtate to B. fo2 Life, and ſo Judgment 
was given fo2 the Plaintiff, 

Afterwards a Trit of Erro2 was bzought upon this Judgment 
which was entred, Hill. 3 W. & M. Roll. 364. in B. R. and * 
ment was thereupon affirmed. 


$4 it 38 Anonymus 


1 an axon upon the Statute of Hue and wy; it was attet 
Gerdick moved in Arreſt ok Judgment, That in the Recital of 
the Statute there were Aariances from the Statutes and Omiſſlons. 

Firſt, There was no mention of Burning of Houſes in the Re- 
cital; but that is in the Statute. -- 

Non allocacur:' Fo2 tis not neceſſary to ſet foꝛth moꝛe in the De- 
claration than is pertinent to the Action. 

Setondly, The Statute is, That the Country ſhould auler koꝛ 
the "Bodies: of the Malekactoꝛs; and the Recital is, Quod patria re- 
ſpondeat p Malefactoribus, the ſenſe of which is, That the Coun» 
try ſhould ſtand fn their ſtead + Whereas the meaning of the Sta- 
tute is, That they ſhould pꝛoduce their Perſons. 

Sed non allocatur: o às it is in the Recital of the Declaration 
it well anſwers the ſenſe of the Statute; 


i | Akdnymus, | 
*) tt; 1 

Nan ation FR -Trelpats, quare Clauſum kin 0 digging ti 

and carrying away of his Trees. 

It appeared upon the Evidence, That the Dekendant had entered 
into the Plaintiff's Cloe, and digged up leveral Roots of his Trees, 
and removed them to a place on the ſame G2ound, about two yards 
diſtance off. 

And the Queſtion was, TUhether this were ſuch a carrying away, 
as that the Plaintiff ſhould have full Coſts, o2 only Coſts accowd- 
ing to the late Statute, where the Damages are under 40 s. as 
was in this Caſe ? 

Pollexfen, Chief Juſtice, and Rokeby (Powell abſente,) were of 
Opinion, that the Plaintiff was to have full Coſts, becauſe the 
Roots were carried front the place where they were digged, though 
not removed off from the G2ound ; and they ſaid, That it had been 
adjudged Felony to take and remove things with an intent to ſteal 
them, tho' laid at a ſmall diſtance from the place, and not carried 
out of the Houſe, o2 the like: Ventris 


<=, __ UL. "i £4 wx 
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Ventris conceived, That the taking of the Roots and laying V 
them a little wap off in the lame Man s Sꝛound, could not be taken b 
as an aſportavit, and it differed from the Caſe of Stealing; fo 
taking Goods as a Thief is the Felony, and it doth not lie in the 
e them off, but in the Felonious intent in the taking. | 
4 by the Opinion of the other two the Plaintiff pad his full 

olts. | 7 


Anonymus. 


C was moved fo2 a P2ohibition to the Eccleſiaſtical Court, to 
| ſtay a Suit fo Dilapidations, by the Succeſſoꝛ againſt the Exe. 
E tutoz of the fozmer Jncumbent,upon the late General At of Pardon; 
3 taz that all Suits foz Dffences of Inceſt, Simony oz Dilapidations, 
are excepted in the ai, unlels commenced and depending befoze ſuch 
| a Day, _ the 2oth day of March [aft ; and this Suit was com: 
| | menced ſince. 5 
The whole Court, upon hearing of Counſel at the Bar, and Con. 
ſideration of the Matter, conceived, That the Parliament never in: 
| tended to take away the Succeſſors Remedy foꝛ Dilapidations; fo! 
: that would be to eaſe the Executoz of the laſt Jncumbent, who was 

the Wrong-voer, and tranſlate the Charge to the Succefſoz : But 
they would intend this Exception of ſuch Suits as might be in the 
Eccleſiaſtical Court ex Officio againſt the Dilapidatoꝛ himſelf to 
punith it as a Crime againſt the Eccleſiaſtical Lam, and to pardon 
it, unleſs there were P2oſecution befoze the Day alozelaid. And | 
ſo the Prohibition was denied. | | 


Note, It a Sheriff of a County in a City be in Contempt, the 
Attachment is to go to the Cozoner, and not to the Mayoꝛ 02 Chiet 
N Officer of the Cowozation in ſuch City 02 Town: And if theOffen- 
= = = * of his Dffice, the Attachment ſhall be direded to the new 

iff. | 
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Gawden verſus Draper. 1 
D (i ena 10 Doane ne 
i Nan Aftion of Covenant the Plaintiff declared upon a Deed of 
Covenant by Jndenture, made between the Defendant and him, 
whereby the Oefendant covenanted with the Plaintiff, That Sarah 
(Wife of the Defendant) ſhould be permitted to live ſeparate 
g from. the Ozfendant, until the Dekendant and the faid Sarah; by 
e. (Uriting under their ſeveral Hands, atteſted by two Witnefles, 
" ſhould give notice to each other, that they would again cohabit. i 
3. and further covenanted, That he the Defendant, : during the-Co- { 
h verture, and until ſuch Notice ſhould be given of their deſires to | 
t cohabit, as afozeſaitd, would pay to the Plaintiff fo; the Mainte⸗ 1 
nance of the ſatd Sarah, 300 l. per Annum at four quarterly pay- „ 
ments; and ſets fozth, That the ſaid Sarah, from the Date of 
" the ſaid Jndenture to the time of the ſaid Suit, did live ſeparate 
1 ſrom the Defendant, and no notice of Cohabitation, as afoteſaid, 
s had been given during that time of either ſide 3 And fo2 75 |. fo2 
it one Quarter's payment ot the ſaid. 300 l. which was to be paid at 
our Lady-day laſt the Adion is hꝛauug get. | | 
0 The Defendant pleads in Bar, That after the Jndenture afoze- 
n ſald, and befoze the Action brought, another Indenture was made 
1D between the Defendant and the ſain Sarah his Wife, of the one 
| part, and the Maintiff of the other part, which the Dekendant 
pferr hic in Cur. reciting the ſaid firſt Indenture; and further 
ie WM reciting, That the Defendant and the ſaid Sarah did then intend to [ 
if cohabit, and did at that time cohabit, and expzefling that it was ; 
. the true Intent and Meaning of all the ſaid Parties to the ſaid | 
b Indenture pxoduced, ut ſupra, by the Oefendant, That lo long as ? 


the. Dekendant and the ſaid Sarah ſhould agree to cohabit, the ſaid 
annual payment: ſhould ceaſe. And the Plaintiff did by the ſaid 
laſt mentioned Indenture, by the appointment of the laid Sarah, as 
appointed by her, being Party thereunto, and her Signing, Seal- 
ing and Delivery thereof, covenant and agree with the Oefendant, 
That ſo long as the Dekendant and the ſaid Sarah ſhould cohabit, 
he ſhould be ſaved harmleſs ftom the ſaid 3001. annual payment; 
and that it ſhould be lawful fo2 him (during ſuch Cohabitation) to 
detain the ſame, ut per dictam Indenturam plenius apparet, and 4 
averreth, That ever ſince the laſt mentioned Jndenture they did 4 
cohabit, and demands Judgment of the Action. 

1. The PPlaintiff replies, That they did not cohabit modo & for- 
ma prout the Defendant placitando allegavit, & hoc petit quod in- 
quirat, &c. And to that the Ocfendant demurred. 


Fk Birch, 
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Buch, Serſennt, argued fo2 the Defendant, That this latter a n. tt: 
denture, which ſets fozth a mutual Agreement to cohabit, and that 
they did-cohabit, which is alledged in the Bar, and confeſſeo by 
the Demurrer, had diſpenſed with thoſe Circumſtances, (viz) f 

matuallp ſubſcribed; atteſten by tiwo Witnefſes, giving 
Notite ot eachParty's Intention ſo to:cohabit; and this Covenant 
That it ſhould be lawful foz'the Defenvant to detain the ſame a 
long ag fuch Cohabitation Gould continue, as is therein mention: 
ed, —— 4 weſt de pleadey'i Bar to tor age bought upon the 
eat by the Dpinton of the whole Court Judgment was given fo! 
the Plarntiff.; fo2 they held, That unleſs the Cohabitation had been 
actowing to the firſt Indenture, it was na Bar; koz the laſt Deey 
had not taken away the effef/ of the komner, a latter Covenant can: 
not be pleaded in bar or a fonner. - But the Defendant muſt dung 
We anton pon the lan Rider, il he uud help hinſelt. 


£435134 


ans * Anonymus. 


Fier facias was taten nut, which:was executed baden the Jar: 

ty was dead upon the Goods in the hands ol the Executoz; 
but the Tefte wits before his death. But it appeared, that the De: 
livery to the Sheriffs, ald Endoꝛiment thereupon, accomimg nn 
new Statute ot 45 Car. 4 was alter his Death. 

The Court held, That at che Common Law the Execution had 
been. clearly god: But the Statute is, Chat the Property of the 
Goods ſhall be bound but from the delivery or the Crit to the Sheriff, 

And the Court rather inclined, That che Execution wag _ 
and that the State was made fo2 the benefit of Strangers, 
mißzht have a Title to the Goods between the Teſte of the CUrit — 
Execution, and time of thedeltvery thereof to the Sheriff. But as 
to the Party himtelk, the Gdods were bound krom the Teſte ever 


dince the Staruive bf Viceſimo nono Car: 2. But it was ozdored to 
W | * 5 ov ret} 9 TANG: 
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Watmough verſs Holgate. 
aus 4 W in Com̃ przdia” Beqman alias Gaus Willick Bas. 
Holgate de Sawley in Com̃ Eborum Peoman ſufd fuit ad reſpon» 
po — Warmough Radulpho —.— & * _ * 
placito reddat eis quadraginta libras quas eis de injuſte 
detiner, & c. Et unde idem Robertus Radulphis & Willielmus Swite 
per Robertum Scater Attorn. ſuum dic* quod cum prædict Williel- 
mus Holgate ſecundo die Auguſti anno regni Domini Regis Jacobi 
ſceundi Ang, &c. quarto apud Gisborne per quoddam ſeriptum 
ſuum obligatorium conceſſiſſet ſe teneri præfat᷑ Roberto Radulpho & 
Willielmo Swire in prædictis quadraginta libris ſolvend' eiſdem Ro- 
berto Radulpho & Willielmo Swire cum inde requiſit. ſuiſſet pred. 
tamen Willielmus Holgate licet ſæpius requifit predict quadraginta 
libras eiſdem Roberto Radulpho & Willielmo Swire nondum teddidit 
(ct il eis hucuſque reddere contradixit & adhue contradicit unde dic 
quod deteriorat᷑ ſunt & dampn habent ad valenciam viginti librar. 
E inde produc' ſectam, &c. Et ptoſerunt hie in Cur. ſcriptum præ- 
did quod debitum prædict' in forma prædicta teſtatur cujus dat eſt 
die & anno ſupradicto, &c. | A | 8 
Et prædictus Willielmus Holgate per Johannem Mitchel Attorm The Defendant 
ſuum ven & defend? vim & injur. quando, &c. Et pet. auditum dh Sadie. 
ſcripti ptædicti & ei legirur, &c. petit etiam auditum Conditionis 
. gjuſdem ſeripti & ei legitur in hæc verba iT. The Condition of this wick is © 
Obligation is ſuch,” That if the above-bounden William Holgatc, cen | 
his Heirs, Executozs and Adminiſtratozs, fo2 his and their parts rd | 
and behalves, ſail and do in all things well and truly ſtand to, 
- obey, abide, per ton, fulfil and keep the Award, Over, arbitrament, | 
final End and Determination of Ambroſe Pudſey of Colton, El- 1 
quire, and Thomas Parker of Crouſeholme Eſquire, Arbitratozs 
tudifferentiy elected and named, as well on the part and behalf of q 
the above-bounden William Holgate, as of the above-named Robert, 
Ralph and William Swire, to arbitrate, award, oder, judge and 
determine, of and concerning all and all manner of Aﬀion and 
Actions, Cauſe and Cauſes of Aﬀions, Sutfts, Bills, Bonds, | 
- Specialties,. Judgments, Executions, Ertents, Quarrels, Con- | 
' troverſies, . Treſpaſſes, -Damages and Demands whatſocver, at 1 
aͤnp time her etafoze had, made, moved, bzought, commenced, fied, 
molecuted, done, fuffered, committed oz depending, by oꝛ betweer 
the ſaid Parties, ſo as the ſaid Award be made and put into wiring | 
- and ready to be delwered to the Parties in difference, 02 ſuch of | ; 
h them as ſhall defire the ſame, on oz befoze the eleventh day of N 
November next, then this * to be void, 02 elle to ſtand in 0 
Ff 2 fozce. 
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ue Deſendant koꝛce. Quibus lectis & auditis idem Willielmus Holgate di quod 


pleads, Thar pred” Robertus Radulphus & Willielmus Swire actionem ſuam præd 
made no A- inde verſus eum habere non debent quia dic quod præd Ambro- 
ward. ſiius Pudſey & Thomas Parker Arbitratores prædict poſt confetti. 
onem ſcripti ptædicti ad vel ante ptædict undecimum diem Novem- 
btis in Conditione ſcripti? ptædict. mentionat᷑ nullum fecer. arbitrium 
inter partes prædict' in Conditione prædict ſuperius mentionat. de & 
in præmiſſis in Conditione ptædict ſuperius ſpec. Et hoc patftus 
eſt yerificare unde petit Judicium ſi predid. : Robertus Radulphus & 
Willielmus Swire actionem ſuam præd. inde verſus eum habere de. 

| beant, &c. E 1 13.0106 N 1 7 
The Plaintiff = pred. Pute Mur 3 — — quod 
jcpilesanc ers jpſi per aliqua per pfat. W illielmum Holgate fuperius placitando alle. 
— ag ory alen pet przd* verſus eum —— ptæcludi non debent 
Quia dic'ꝰ quod prædicti Ambroſius Pudſey & Thomas Parker Ar. 
bitratores in Conditione prædict. ſuperius nominat' accepto - ſuper 
ſe onere arbitrandi inter partes præd' de & ſuper præmiſſis in Con- 
ditione prædicta ſuperius mentionar' poſt conſectionem ſeripti præd 
& ante prædictum undecimum diem Novembris in Conditione præd. 
ſuperius ſpec' ſcilicet decimo die Novembris anno regni Domini Ja- 
cobi ſecundi nuper Regis Angliæ quarto apud Gisborne præd' fece? 
| quoddam arbitrium ſuum in ſcriptis ſub manibus & ſigillis ſuis de & 
The Award fuper præmiſſis præd' adtunc & ibidem partibus præd. parat. fore 
ung deliberand* per quod quidem arbitrium idem Arbitratores /arbitra- 
: ver & ordinaver. de & ſuper præmiſſts in Conditione przxd* ſuperius 
ſpec? modo & forma ſequen', videlicet, quod præd Willielmus Hol- 
gatè bene & veracit. ſolveret ſeu ſolvi cauſaret eiſdem Roberto War- 
mough Radulpho Duxbury & Willielmo Swire vel eorum alicui ſum- 
mam quindecim librat. legalis monetæ Angliæ ad vel ante primum 
diem Decembris tunc ' prox* ſequen qui Atbitratores prædict' judi- 
caver. prædꝰ Robertum Radulphum & Willielmum Swire ſuſtinu- 
iſſe in cuſtag & dampnis ratione cujuſdam ſectæ ſine cauſa per dict 
Willielmum Holgate verſus ipſos Robertum Radulphum & Willicl- 
mum Swire proſecut'. Et ulterius Arbitratores prædict ordinaver. 
quod omnes ſectæ & differentiæ inter dict Willielm' Holgate ex una 
Tre allSvirs parte & ipſos dictos Robertum Radulphum & Willielmum Swire ex 
ttera parte quæ mot habit. ſive. depend fuer. ante diem dat᷑ ſcripti 
Obligatorii prædꝰ abſolut. ceſſarent vacuæ forent & determinarentut 
prout per idem arbitrium inter alia plenius liquet & apparet. Et 
ptæd. Robertus Radulphus & Willielmus Swire proteſtando quod 
præd'“ Willielmus Holgate non obſervavit performavit perimplevit 
ſe cuſtodivit aliquod in arbitrio prædicto ſuperius ſpec ex parte 
| * Willielm' Holgate obſervand” performand? perimplend' ſeu cu- 
breach of ſtodiend'. In facto iidem Robertus Radulphus & Willielmus Swire 
Agne in ce dicunt quod prad* Willielmus Holgate non folyic prædict' Rober- 
Award, to Radulpho & Willielmo Swire vel eorum alicui ſummam quin- 
| 3 decim 
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decim libratum ſuper preedia* primum diem Decembr. tunc prox 
ſeque nd dat arbitrii ptæd' quas eis vel eorum alicui ſuper! cundum 
diem ſolviſſe debuit ſecundum formam & effectum arbitrii ptædict 
Et hoc parat ſunt verificate' unde pet᷑ Judic & debitum ſuum ptæd 
unacum dampnis ſuis occone detenconis debiti illus ſibi adjudicati, 


&c. : f r 
Et prædiet Willielmus Holgate dic? quod placitum pracd? prædict. The Defendine 


Roberti Radulphi & Wiltielmi Swire modo & forma ſuperius' repli- 
cand plaeitat minus ſufficied in lege exiſtit ad prædict Robettum 
Radulphum & Willielmum Swire ad acdonem ſuam præd' verſus ipm̃ũ 
Willielmum Holgate habend' manutenend' quodque ipſe ad replica- 
donem illam modo & forma prad” placitat neceſſe non habet nec 
per legem terrz tenetur reſpondere Et hoc parat eſt verificate unde 
pro defectu. ſufficien teplicationis in hac parte idem Willielmus Hol- 


gate per Julie & quod prrd Robettus Radulphus & Willielmus 


wire ab accone ſua prædicta verſus eum habend' præcludantur, 
anden not 95 57 Mn 31 e Wn, wer ol 


1,34 Er:prizd' Robettus Radulphus 8e willzelm Swire ex quo ipſi ſuffi- The Plaintiffs 
ciem materiam in lege ad aceonem ſuam præd' verſus prefar' Williel- in in Pemur- 


mum Holgate habend manutenend ſuperius repticando allegaver. 
quam ipſi para?” ſunt verificare Quam quidem materiam prædict 

illielm' Holgate non dediò nec àd eam aliqualir. reſpondet fed 
vet ificationem illam admittere omnino recuſavit iidem Robertus Ra- 
dulphus & Willielm' Swire ut prius pet Judiè & debitum ſuum 
przzd' unacum dampnis ſuis octone detenConis debiti illius eis adju- 
dicari, &c. Et quia Juſtiò hic ſe adviſate volunt de & ſuper præmiſſis 
priuſquam Judiè ſuum inde reddant dies dat' eſt partibus ou hic 
uſque a die Sancti Michaelis in un menſem de audiendo inde Ju- 
dicio ſuo eo quod tidem Juſtic hic inde nondum, &c. 


Watmough & a? verſus Holgate 
ni ee ee lth nies ne 2 1 
N Aion of Debt upon a Bond of 401. 


The Condition was to perkozm an Award to be made of ali 
Matters between them. | 

The Defendant pleaded no Award made. | 

The Þlaintiffg replied, and ſet fozth an Award to have been 
made de præmiſſis, (viz.) That the Defendant ſhould pay to the 
Plaintiffs 15 J. at o2 befo2e the firſt day of December then next en- 
luing,which the Arbitrato2s did judge the Plaintiffs to have ſuſtained 
in Coſts and Damages, by reaſon of a Sutt without Cauſe com- 
menc ed by the Defendant againſt the now Plaintiffs. 


And 
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and further the Award was, , That all Suits and Differences be be 
tuen the laid Parties, which were depending before the Date of the 
Bond, ſhould ceaſe and determine; and in ſacto dicunt, that the De. 
kendant had not paid the faiv 13 |. upon the it we — 
the ſaid Award mentioned. 
=. And to this the Defendant demurten, 
f | 25 was argued, Fiel, Chat the Apard bas ul of one te 
f fo? it doth not appear that there was anp Difference between the 
| Parties, ſaving;the Suit upon which the Coſts are awarded, (viz.) 
15 l. and that was the Suit of the now Defendant ;3 and what he. 
nett hath he b ane own Suit, and paying 13 |. foꝛ Coſts? 
Seconvly, They —ů —— the 15 l. was not paid 
3 5 lo it t be paid befoze ; and the 
Award is to pay it ad vel ante primum Decembris. 
It was anſwerep ta the firſt, That there might be well intended 
other Differences, tho not {et fach. 
Again, Foz ought appears, the Plaintiff in the azion mentioned 
in the Award might be ſabjet to have'Colis taxed at the proſeeuti: 
on of the thenDefendant, whereas this award ops the Defendant 
een Iman Gi 
to . [ en vit ad diem, payment 
\ befoze the Day maintains the Tſe. 
The — nes, that the Qward tas good. Sed _ 


cut. 


— ht 6 Err 1 


55 Homphreys aufe Bechily. 
"ied vide ante ultimo nne 


Ante 158. 1 be Court now delivered their Opinions, That the double, 
neſs in the Declaration was cured by anſwering, and no Ex 
ception can be taken to it upon the General Demurrer. And the 
Caſe in the 1 Roll, Rep. 112. Sandecs and en is the ſame 
with this, Nen pro Quer. 
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| The Lord Lexington woſw Clarke and his wi. 
TP Trin. 1 Willielmi & Mariz Ror. 1539. | 


8 an Aumaplic the Plaintiff ſet forth, That the 28th of March 
1685. he had demiled ta William Brady, the fozmer Þusband 


of the now-Defenvant's CUife, diwers 1 "at the Rent of 3201. 


per Annum to hold at TUilf, and that there was due from the ſaid 
Brady 160 l. ko; Half a Pear's Rent, and that he died poſſeſſed of 
the Pꝛemiſſes, and that the Wife of the nom Defendant; while 
ſhe⸗ was ſole, and ſoon after the death of the und Brady her late 
Þusband, in Conſideration that the Plaintiff would permit her to 
hold and enjoy the Pꝛemiles till our Lady-day next enſting the 
deceaſe of her laid Husband, and permit her to remove divers 
Poſts, Rails and other things, fired and placed upon the Pꝛemiſſes 
p her (aid Husband, did p2omife to the Plainttf, Chat dhe as well 
afozeſatd 160 1. that then was in arrear (as atozeſaid) in the 
ife of her late Husband, as alto 260 l. moze, would well arid 
truly pay; and ſhews, that ſhe did enjoy the ſato Pꝛemiſſes by the 
permifion of the Plaintiff till Lady-day afozeſail't And that he 
ſuffered her alſo to take away the things befoze-mentfoned; vet 
the, when ſhe was ſole, no2 the Dekendant oz the, fince her Mar ⸗ 
_ = not pay the ſaid Sums of Boney, oz any part ot 
em, &c. 
Apon Non Aſſumpfic pleaded, a ſpecial Aerdict was found; 
That the Defendant's TUife did make the P2omiſe prout, and 
that the enjoyed the Lands, and took away the Poſts, &c. as in the 
Declaration is ſet fo2th ; and that ſince the had paid the 160 l. to 
the Plaintiff ; but had not pald the 260 J. 02 any part thereof ; 
and they find, that the ſald P2omiſe, no2 any Memoꝛandum oꝛ Mote 
thereof, was not put into TUriting, oz ſigned by the ite of the 
Defendant, oz any Perſon authonzed by her to do it; and they 
find that ſhe pald the 160 l. befoze the Action brought, and they 
find the Act ok Parliament in 29 Car. 2. against Frauds and Per⸗ 


juries; whereby it is enaifed, That no Action ſhould be bzought to 


charge an Executoꝛ oꝛ Adminiſtratoꝛ upon any ſpecial Pꝛomiſe to 
ankwer of his own Eſtate, oꝛ upon any Pꝛomiſe to anſwer foz the 
Debt, Default oꝛ Miſtarriage of any other Perſon, &c. unleſs the 
Agreement, oz fome Memoꝛandum 02 Note thereof, were by the 
Perfon, o2 ſome other empower'd by him, put into Uriting, ſign- 
ed, &c. prout in Statuto; and made the General Concluſion, 
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- It was argued fo? the Plaintiff, That altho' as to othe payment ol of 


the x60 l. which was the Debt of her theDefenvant's late Husband, 
the Pꝛomile might be votd in regard it was not in (Uriting, ac. 
coꝛding to the ſaid Statute ; yet as to the payment of the 250 l. the 
P2omiſe is not within the Statute, fo2 that is upon a good Con⸗ 
ſideration, and her own pꝛoper Debt; and Damages are only given 
fo2 that the 160 l. is kound to have been pald. F 
But by the Opinion ok all the Court Judgment was given fo2 
the Defendant: kan the Bꝛomiſe as to one part being votd; it cannot 
ſtand good foꝛ the other: Fo2tfs an entire Agreement, and the aui. 
on is bꝛought fo both the Sums, and indeed could not be other. 
wiſe, without variance from the Pꝛomiſe. 

Note, It did not appear by the Recoꝛd that the Wite was cr 
cutrix * ee to ber kanmer Pusband, 45 


f Kemp ve Cory & a. 


Cornub' fl. OHANNES ;CORY nuper de Wed. Purford i in 

Com) Devon gem Johannes Cocke nuper de cad 
Peoman & Willielmus Cocke nuper de Launceſton in Com̃ Cornub 
pd Peoman ſum'fuer, ad reſpondend Willielm Kempe Edwardo Laun- 
dry & Edwardo Cheapman de placito quare-ceperunt averia ipſorum 
Willielmi Kempe  Edwardi Laundry & Edwardi Cheapman & ea 
injuſte detinuer. contta vad & pleg, &c. Et unde iidem Williel- 
mus Kempe Edwardus Laundry & Edwardus Cheapman per Williel- 
mum Crowne Attorid ſuum queruntur quod prædict' Johannes Co- 
ry Johannes Cocke & Willielmus Cocke decimo nono die Junii 
anno regni Domini Regis & Dominæ Reginæ nunc primo apud Bliſ- 
land in quodam loco: ibidem (vocat. Fludder Park alias Bladder 
Tres jurencos Park) ceper. averia, videlicet, tres Juvencos quatuar Juvencas & 


& unam Equu- 


ke unam Equulam ipſorum Willielmi Kempe Edwardi Laundry & Ed- 
wardi Cheapman & ea injuſte derinuer. contra vad' & pleg. quouſque, 
& c. Unde dic' quod deterioratꝰ ſunt & dampn' habent ad. valenciam 
decem librarum & inde produc! ſeam, &c; 

Avowry and Et przd Johannes Cory Johannes Cocke & Willielmus Cocke 

Re. per Thomam Horwell Attorm ſuum ved & defend” vim & injuriam 

Hcirofthe Le: quando, &c. Et idem Johannes Cory in jure ſuo propria bene advocat 

Leaſe fa chid & ptæd Johannes Cocke & Willielmus ut Balivi præd Johannis 

Fer 99 Yeas Cory bene cogid capeonem averiorum prædictorum in præd loco in 


or 99 Years, 


if A. B. & C. quo, &c. Et juſte; &: quia dic quod idem locus in quo ſupponitut 


them ſhall capconem averiorum illorum fieri continet & pred tempore quo 


The Avon anrs ſupponitur capconem;averiorum illorum fieri continebat in ſe viginti 


The Avowant's 

Farher ſeized acras terxæ cum pertiñ in Bliſland ptædict. quodque diu ante præd. 
third part of a tempus quo, &c. quidam Johannes Cory gen. pater præd. Johannis 
Meſſuage, &c. Coty modo Adyocan fuit ſeiſit in dominico ſuo ut de feodo de & 


in tertia parte cujuſdam meſſuagii & tenementi (vocar' Trewint in 


I Bliſland) 
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Bliſland) præd. unde præd. viginti acræ tertæ in quibus, &c. fuit & 

ptæd. tempore quo, &c. Necnon a tempore cujus contrarium memoria 

hominum non exiſtit fuer. parcell. prædictoque Johanne Cory patre 

ſic inde ſeiſit. exiſten. ipſe idem Johannes Cory pater ante prædict. 

tempus quo, &c. ſcilicet triceſino die Septembris anno regni Domini 

Caroli ſecundi nuper Regis Angl. decimo nono apud Bliſland præd. 

dimiſit & ad firmam tradidit cuidam Jacobo Robyns Executoribus And demiſcd 

Adminiſtratoribus & Aſſign. ſuis pred. tertiam partem præd. meſſua- if &. Ke. er 

gii & tenementi (vocat Trewint ) ſeituat. jacen. & exiſten infra dana e lag 

paroch* de Bliſland alias Bliſton in Com Cornub' & nuper in tenura live. 

& occupatione Johannæ Smith Vid. Aſſign. vel Aſſign. ejus habend. & 

tenend. præd. Jacobo Robyns Executoribus Adminiſtratoribus & 

Aſſign. ſuis p & duran. pleno tempore & Termino nonaginta & 

novem annorum tunc prox. ſequen. plenar. complend. & finiend. i 

Thomaſina Robyns & Maria Robyns filiz præd. Jacobi Robyns ac 

Johannes Robyns filius Roberti Robyns gen' defunct. fratris præd. 

Jacobi Robyns vel aliquis vel alter corum tam diu vivere contingeret geqgendum. 

Reddend. & ſolvend. proinde annuatim durante dicto Termino præd. 

Johanni Cory patri Hæredibus & Aſſign. ſuis annual. reddit. vel 

ſummam triginta & trium ſolidorum & quatuor. denar. legalis monet᷑ 

Angl' ad quatuor Feſta vel dies ſolutionis reddit. in anno maxime 

uſual. videlicer Natalis Domini Dei Annunciationis Beatz Mariæ 

Virginis Nativitatis Sancti Johannis Baptiſtæ & Feſti Sancti Michaelis 

Archi per æquas & æquales portiones fore dividend. & ſolvend. Eatry inte the 

durante dicto Termino Virtute cujus dimiſſionis præd. Jacobus Ro- Fremiſes. 

byns in prædictam tertiam partem tenementorum prædictorum cum 

pertin. intravit & fuit inde poſſeſſionat. prædictoque Jacobo de 

ptædicta tertia parte tenementorum prædictorum cum pertin. poſ- The Fache 

ſeſſionat. exiſten. ac 3 Johanne Cory patre de reverſione inde fic eng ized of 
| 


— , everſion, 
ut præſertur ſeiſit. exi 


en. idem Johannes Cory pater poſtea & ante died ſened. 


ptæd. tempus quo, &c. apud paroch de Blifland præd. de reverſione 


præd. tertiæ partis tenementorum prædictorum cum pertin. unde, 

&, obiit inde ſeiſit. per quod reverſio præd. tertiæ partis tenemento- „en tte 
rum prædictorum cum pertin. unde, &c. deſcendebat præd. Jobanni Avowane as 
Cory modo Advocan. ut filio & hæredi præd. Johannis Cory patris * =* 
per quod idem Johannes Cory modo advocan. fuit & adhuc eſt de wh is g 
reverſione præd. tertiæ partis tenementorum prædictorum cum per- Never. 
tin. unde, &c. ſeiſit. Et quia tres libr. ſex ſolid. & octo denar. de 

præd. reddit. triginta & trium ſolidor. & quatuor. denar. pro duobus And for Rent 
annis finitis ad Feſtum Natalis Domini Anno Do'ni MDCLXXXVIII. 24. Gian 
ante præd. tempus quo, &c. necnon eodem tempore quo, &c. 

eidem Johanni Cory modo Advocan. arctro fuer. & non ſolut. idem 

Johannes Cory in Jure ſuo proprio bene advocat Et præd. Johannes 

Cocke & Willielmus ut Ballii præd. Johannis Cory modo Advocan. 

bene cogn. captionem averiorum prædictorum in pred. loco in quo, &. 

| | Gg - ut 
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in, the Lands ut in & ſuper ptæd. tertiam partem tene mentorum prædictorum 
ſubject to the - - 7 


pk eidem Jacobs Robyns ut præſertut dimiſſ. pro eiſdem tribus libris (cx 


ſeolid. & octo denar. de reddit. ptæd. in forma præd. aretro exiſten 
A Averment Et juſtèe, &c. Cum hoc quod iidem Johannes Cory Johannes Cocke 
of the etc & W²ilhelmus verificare volunt quod præd. Johannes. Robyns adhuc 
ſuperſtes & in plena vita exiſtit videlicet apud paroch, de Bliſland 

f rd", &c. apc | 0 oth bi mnt 4; 
Bar to the 3 przd. Willielmus Kempe Edwardus Laundry & Edwardus 
Cheapman dicunt quod nec præd. Johannes Cory modo advocan. 
ratione præallegat. captionem averiorum prædictorum juſtam adyo- 
care neque prædiet. Johannes Cocke & Willielmus Cocke eadem 
raiione ut Ballii ipſius Johannis Cory captionem averiorum præd. in 
Confeſſcs the ptædicto loco in quo, &c. juſtam cognolcere debent quia dicunt quod 
aher of one bene & verum elt quod pred. Johannes Cory pater præd. Johannis 
Third, Cory modo advocan. ſciſit. fuit in dominico ſuo ut de feodo de & 
in tertia parte prædieti meſſuagii & tenementi (vocat. Trewint) put 
ndem Johannes Cory modo Advocan. Johannes Cocke & Willielmus 
Cocke ſuperius allegaver. fer iidem Willielmus Kempe Edwardus 
And that |- *. Laundty & Edwardus Cheapman dicunt quod ante præd. tempus 
he other wo WW BC: quidam Willielmus Spry gen. ſeiſit. ſuit in dominico uo 
— ut de feod. de & in duabus aliis tertiis partibus prædicti meſſuagii 
ſive tenementi (vocat. Trewint) unde præd. viginti acr. tertæ in 
quibus, &c. ſunt & pred. tempore quo, &c. necnon a tempore cujus 
conttarium memoria hominum non exiſtit fuer. parcel}, prædictoque 


Willielmo Spry fic inde ſeiſit. exiſten. ipſe idem Willielmus Sp: y ante 


And that J. S. præd. tempus quo, &c. ſcilicet primo die Martii anno regni Domini 
Donn "ro Regis & Dominæ Reginæ nunc primo ſupradicto apud Bliſland prad. 
put in ther dedit licentiam eiſdem Willielmo Kempe Edwardo Laundry & 
E Edwardo Cheapman ad ponend. ayeria prædicta in prædicto loco 
in quo, &c. ad herbam ibidem creſcen. depaſcen. Virtute cujus 

licentiæ iidem Willielmus Kempe Edwardus Laundry & Edwardus 
Cheapman ante præd. tempus captionis averiorum prædictorum, &c. 

poſuer. averia ſua pred. in præd. locum in quo, &c. ac averia ills 

fuer. in præd. loco in quo, &c. quouſque præd. Johannes Cory modo 

which they Advocan. Johannes Cocke & Willielmus Cocke decimo nono die 
8 Junii anno tegni Domini Regis & Dominæ Reginæ nunc primo apud 
Bliſland præd. ceperunt eadem avetia iplorum Willielmi Kempe 
Edwardi Laundry & Edwardi Cheapman videlicet in prædicto loco 

(vocat. Fludder-Park al' Bladder⸗ Park) & ea injuſte. detinuer. 

contra vad. & pleg. quouſque, &c. prout præd. Willielmus Kempe 
Edwardus Laundry & Edwardus Ch. apman ſuperius verſus eos 

quer. Et hoc parat. ſunt verificare unde ex quo præd. Johannes Cory 

Johannes Cocke & Willielmus Cocke captionem averiorum præd. 

cogn. iidem Willielmus Kempe Edwardus Laundry & Edwardus 
Cheapman petunt Judicium & dampna ſua occaſione * 


— 
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& injuſtz detentionis Averioram ptædictorum ſibi adjudicari, 


Et prædieti. Johannes Cory Johannes Cocke & Willielmus Cocke penner ge 


+. 


dicunt quod prædictum placitum prædictorum Willielmi Kempe 


the Bar. 


Edwardi & Edwardi ſuperius ad advocare ipſius Johannis Cory & 


ad cognitionem iplorum. Johannis Cocke & Willielmi Cocke modo 
& forma prædict. (uperius in batram placitat. minus ſufficien. in lege 
exiſtunt ad 1 7 — Johannem Cory ab advocare ac ad prædict. Johan- 
nem Cocke & Willielmum Cocke a cognitione ſua prædict. verſus 


præfat. Willielmum Kempe Edwardum & Edwardum habend. præ- 


cludend. quodque ipſi ad placitum illud modo & forma prædict. 


placitat. neceſſe non habent nec per legem terre tenentur teſpondere 


Et hoc parat. ſunt vetiſicare unde pto defectu ſufficien. placiti in 
barram ad advocare & cogn. prædict. in hac parte iidem Johannes 
Cory Johannes Cocke & Willielmus Cocke pet” Judicium & retorn. 
averiorum pradictorum ' ynacum dampnis, &c. fibi adjudicari, 


Et prædict. Willielmus Kempe Edwardus Laundry & Edwardus Jener in be 


Cheapman ex quo ipſi ſufficien. materiam in lege ad præd. Johan- 


nem Cory ab ad vocare ſuo prædict. & ad prædict. Johannem Cocke 
& Willielmum Cocke 4 "wy cognoſcend. captionem averiorum 
pr#dictorum in ,prxdicto loco in quo, &c. præeludend. ſuperius 
allegaver: quam ipſi parat. ſunt verificare Quam quidem materiam 
prædict. Johannes Cory Johannes Cocke & Williemus Cocke non 
dediè nec ad eam aliqualit. reſpond. fer verificationem ill. ad- 
mittere omnino recuſant pet. Judicium & dampna ſua occafione cap- 
tionis & injuſtz detentionis averiorum prædictorum ſibi adjudicari, &c. 
Et quia Juſtic' hic ſe adviſare volunt de & ſuper præmiſſis prædict. 
priuſquam Judicium inde reddant dies dar. eſt partibus predict. hic 
uſque a die Sancti Michaelis in tres Septimanas de audicnd. inde 
judicio ſuo eo quod iidem Juſtic. hic inde nondum, &cc. | 


15 Kempe werſus Cory & al. 


* . 


[ the 29th of June 1 Willielmi & Mariæ at D. in à Place called 
Fludder-Park. 1 f 

The Defendant avows; fo2 that the locus in quo containeth 
twenty Acres, and ſaith that he was ſeized of a third Part of 
a Meſſuage and Tenement called Trewint, ok which the laid 
twenty Acres are, and koꝛ Time whereof, &c. were parcel; and 
that he being ſo ſeized long befoze the taking, demiled the ſaid third 
Part of the laid Meſſuage and Tenement to one James Robyns. 


to have and to hold fo2 99 Pears at the yearly Rent of 1 l. 13 8. 


N a Replevin the Plaintiff declared fo2 the taking of his Cattle %*->-* 


and 4 d. payable quarterly during the laid Demiſe. And char 


Gg 2 EL 
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the ſaid Robyns entered, and fo2 two Years Rent arrear at the 
Feaſt of the Nativity, in the Pear of our Lo2d 1688. he diſkrained 
the Cattel in the Declaration. 6s 8 
The Plaintiff replied in Bar ok the Avow2y, and confeſſed 
the Seiſin ol a thitd Part ok the ſaid Meſſuage and Tenement, 
and the Leaſe prout, &c. but ſaith, That befoze the taking, one 
William Spry was ſeiſed in his Demeſne as ok Fee, of the other 
two Parts of the ſaiv Meſſuage and Tenement called Trewint, 
of which the ſaid twenty Acres are parcel, And he being ſo leiled, 
the ſaid William Spry, befoze the Time of the taking, did give 
Licence to the Plaintiff to put his Cattle into the faid twenty 
Acres, and he ptit them in by the ſaid Licence; where they con: 
28 till the Plaintiff took them, and detained them prout, 


To this the Avowant demutred, _ .. _ at 

It was held clear by the Court, That the third Part and two 
Parts, being undivided, the Avowant could not diſfrain the 
Cattle of him. that had the two Parts, o2 the Cattle of any onc 
which were put in by his Licence - upon any Part of the 
But Pollexfen, Chief Juſtfce, doubted, in regard the Avon 
was ok the taking in præd. loco in quo ut in & ſuper præd. tertiam 
partem tenementi præd', Whether the Plaintff ſhould not have 
traverſed abſque hoc, that the taking wap in tertia parte tantum, 


and ſhewn in the Inducement to ſuch Traverſe bow they held in 


44+» 


Common? Vide More and Newman's Caſe in Hobart 80, 103. 
Adjournatur. eee 3 . 


f ; 3 385 5 as t + ; > f 
Toyey verſus Pitcher. 


Midd x if. HO MAS PITCHER nuper de Weſtm. in Com, 

1 prad. gen Aſſign. Suſannæ Gill Executric. Teſtamenti 
& ult' volunt? Richardi Gill nuper dict Richardi Gill, of the Patiſh 
of St. Martin's in the Fields in the County afozeſaid, Uintner, 
ſum. fuic ad reſpond. Chtiſtianæ Tovey de placito quod tencat ei 
convention. inter prad. Chriſtian, & præfat. Ric. in vita ſua factam 
ſecundum vim formam & effectum quarundam Indenturarum inde 


The Plainlf inter eos confect, &c. Et unde eadem Chriſtiana per Carolum 
Term for Leas Draper Attorn. ſuum dicit quod cum ipſa prædict. Chriſtiana decj- 


, yet in being. mo 


into die Julii Anno Domini milleſimo ſexcenteſimo octoge- 
ſimo & extunc hucuſque fuir & adhuc exiſtit poſſeſſionat. de duobus 
meſſuag. five tenement. cum pertin. in paroch Sancti Martini in 
Campis in Com. Midd. raditt. pro majori Termino tunc & adhuc 
ventur. Et fic inde poſſeſſionat. <xiſten. pfæd. Chtiſtiana paſtes 
ſeilicet &odem decimo quinto die Julii Anuo milleſimo ſexcenteſimo 

* l re octogeſimo 
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odtogeſimo ſupradict apud prædict. paroch. Sancti Martini in Campis I gz nrg. 
in Com. Midd' præd. per quandam Indentur factam inter eandem Teitaor. 


_ Chriſtian' per nomen Chriſtianæ Tovey de paroch. Sancti Martini 


| Domini noſtri Dei (ſecundum computacon in Angl. uſitat.) millefi- 


 ſequen, & plenar' complend. & finiend, Reddend. & ſolvend. proinde Reidentua, | | 


in Campis in Com' Midd. Vid. ex una parte Et prædict. Richardum i 
Gill per nomen Richardi Gill de Paroch, Sancti Martini in Campis | | 
ptædict. Aintner ex altera parte cujus alteram partem ſigillo præd. 4 
Richardi ſignat. eadem Chriſtiana hic in Cur profert cujus dat. | * 
eſt eiſdem die & anno pro & in conſideracon annual. & content. f 
conyencon. poſtea in Indentur* præd. conſideracon. annual. reddit. & 
ex tenen. vel leſſ parte & vice ſolvend. faciend. & performand, 
dimiſiſſet conceſſiſſet & ad firmam tradidiſſet præfat. Richardo 
Executor. Adminiſtrator. & Aſſign. ſuis totum ill frontal meſiuag 

fire tenement cum pertin/ ſicut idem tunc ſuit in, occupaCon. præd. 

Richardi vocat. ſive cognit per nomen vel ſignum de le Fleece 

ſcituat. jacen. & exiſten. in Venella Sancti Martini (Anglice, St. 
Martins⸗Lane ) in paroch' Sancti Martini in Campis præd. cum 

Romeis ſcituat ſupra viam Januæ ( Anglice, Gate-⸗ way) ducen. in 

Aream ( Anglice yocat. Mooꝝ s- ard) quod quidem meſſuag' five 

tenemenr* abuttaſſet occidental* ſuper Venellam Sancti Martini præd. 

oriental. ſuper retrorſum meſſuag. Anglice, a back Meſſuage) ſive 
tenement. extunc impoſterum dimiſſum boreal. ſuper meſſuag. five 
tenement tunc in occupacon. Radulphi Mayor, Coach: maker, & 

auſtral. ſuper meſſuag. five tenement* tunc in occupaCon. Dowdall 
Campbell Sciſſor. Ac etiam totum ill cetrorſum meſſuag. (Anglice, 

à back Meſſuage) ſive tenemenc' cum pertin. tunc etiam in occupacon. 

pred” Richardi ſcituatꝰ jacen' & exiſtenꝰ in oriental. partem (Anglice, 

the Eaſt-ſide) dicti Frontal. meſſuag five tenement & Frontal. aream 

præd. ( Anglice vocat. Yoor's-Pard ) ſimul cum omnibus viis 

paſſag luminibus eſtament' aquarum proficuis commoditat. & 

pertin' quibuſcunque dictis meſſuag five tenementis ſeu eorum 

alteri ſpectan. aut aliquo modo pertinen, Habend. & occupand, dicta Habendum, 
Frontal. meſſuag? ſive tenement. & præmiſſa cum pertin. adinde ſpe- 

can. præfat. Richardo Executor. Adminiſtrator, & Aſſigu. ſuis a 

Feſto Annunciadon. Beatz Mariæ Virgin. tunc ult, præterit. ante dat. 
Indentur. præd. uſque plenum ſinem & termin. viginti & unius anno- The Term. 
rum extunc prox. ſequen & plenar complend & ſiniend. Ac etiam 

habend. & occupand? dicta retrorſum meſſuag' five tenement. & 
ptæmiſſa cum pertin. adinde ſpectan. præſat. Richardo Executor. 
Adminiſtrator. & Aſſign. ſuis ab & immediate poſt finem & expira- Habend'for x 
con. prior. dimiſſion (Anglice, Leaſe) ejuſdem fact. Jacobo Supple — 
quz quidem dimiſſio determinaret & expiraret in vel ante Annum 


mum ſexcenteſimum octogeſimum primum uſque plen. finem & ter- 
minum novemdecim annorum & unius quarter. anni ex tune prox. 


annuatim 
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annuatim & quolibet anno duran. tam longo tempore primi termini 
annorum quam dicta dimiſſ. {Anglice, Leaſe) præfat. Jacobo Supple 
fact continuaret eidem Chriſtiane Executor. Adminiſtrator. vel 
Aſſign ſuis annual. reddit. vel ſummam trigint. & quinque librar. ad 
quatuor maxime uſual. Feſta ſeu terminos in Anno- (videiicer) Nati. 
vitat. ſancti Johannis Baptiſtæ ſancti Michaelis Arch'i Natalem Do-. 
mini noſtri Dei & Annunciation. Beatæ Mariz Virginis per æquas & 
æquales portion. Ac etiam reddend. & ſolvend. proinde:annuatim & 

quoliber anno durante ultimo termino poſt finem & expiration. dimiſ- 
flon. (Anglice, Leafe) concefl: prafat. Jacobo Supple cidem Chriſtian 
Executor. Adminiſtrator. vel Affign. ſuis annual. reddit. five ſummam 
quadragint. librar. legalis monet. Angl. ad quatuor maxime uſual, 

Feſta five terminos in anno (videlicet) Natal. Domini noſtri Dei 
Annunciation. Beatz Mariæ Virgin. Nativitat. Sancti Johannis Bap. 

riſtæ & Sancti Michaelis Arch'i per æquas & æqual. portion. prima 

ſolution: inde incipiend. & faciend' in tal diet. Feſt. qual. primo & px, 

accideret poſt ſinem & determination. dict. dimiſſion. præfat. Jacobo 

Provilo., Supple factæ Proviſo ſemper quod ſi aceideret dict. annual. reddit. 
trigint. & quinque librar & quadragint. librar. aut eorum alterutt. 

ſeu aliq m inde parcell. vel eorum alterutrius fore aretro & inſolut. 

per ſpatium quatuordecim dierum prox. ſuper vel poſt aliquos Feſtis 

val. dies pdictꝰ quibus eadem ſolviſſe debuer' ( exiſten. legitime de- 

mandat) qd. tune & extunc eſſet & poſſit licitum fore ad & pro eadem 
Chriſtiana Executor. Adminiſtrator. & Aſſign. ſuis in dicta dimill, 

Clauſe of Re- ptæmiſſ. cum pertin. & in quamliber vel aliquam partem corun- 
entry. dem in nomine totius totalit. reintrare & eadem rehabere retiner. & 
gaudere ut in ejus ſeu eorum primo & priori ſtatu ſeu ſtatubus 

(prædict. Indentur. aut aliqua re in eadem content. in contrar. inde 

in aliquo non obſtan') Et predict. Richardus pro ſeipſo Executor. 

Corenants. Adminiſtrator. & Aſſign. ſuis & pro quibuſlibet eorum conveniſſet 

ptomiſiſſet & conceſſiſſet ad & cum eadem Chriſtiana Executor. 

Adminiſtrator. & Aſſign. ſuis & eorum quibuſlibet p Indentur. præd. 

modo & forma ſequen ( videlicet) Quod ipſe prædict. Richardus 

Executor. Adminiſtrator. & Aſſign. ſui de tempore in tempus & ad 

omnia tempora extunc - impoſterum duran. dict. ſeparal. terminis 

To yay the Per Indentur. prædict. conceſſ. bene & fidelit. ſolverent vel folvi 

Rent. cauſarent dicta ſeparal. reddit. annual. eidem Chriſtian. Execu- 

| tor. Adminiſtrator. & Aſſign. ſuis ſupra dictos ſeparal. Feſtival. dies & 

terminos in anno in quibus iidem folvi debuiſſent {ſecundum veram 

intention. & propoſitum Indentur. præd. & ſeparal. reſervation. inde 

prout in eadem Indentura ptæantea mentionat. & {pecificar. fuit 

Et per Indorſament. ſuper Indentur. præd. agreat. fuit per & inter 

Endorſement partes pred. ad & ante ſigillation. & deliberation. ejuſdem Indentut. 

_ pron the. Et præd. Richardus ꝓ ſeipſo Executor. Adminiſtrator. & Aſſign. ſuis 

fe. conveniſſet promiſiſſer & conceſſiſſet ad & cum eadem — 
CELESTE | 5 Executo 
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Executor. Adminiſtrator. & Aſſign, ſuis quod ipſe prædict. Richardus 
Executot. Adminiſtrator. & Aſſign. ſui vel eorum aliquis fuper primũ 
diem Januat. in quolibet anno annuatim duran. termine viginti & 
tmius annorum in Indentur. prædict. conceſſ. ſolvetent & delibera- 
tent vel ſolvi & deliberari cauſarent eidem Chriſtian. Executor. 
Adminiftrator. vel Aſſign. ſuis apud vel in tune domum manſional. 
ejuſdem Chriſtiane ſcituat. in paroch. Sancti Martini in Campis in 
mdenrar. ptædict. infraſctipt. duodecim plen. quart. utres (Anglieej 
Bottles) boni & merchandizabil* Vini Hifpanici (Angliee vocat: 
Cunary) pronr per eandem lIndentur. & Indorſament. inde inter al. 
ptenius liquet & apparet Virture cujus dimiſſion. prædict. Richardus 
in vita ſua in prædict dimiſſ. præmiſſ. intravic & fuir inde poſleſſio- Entry and 
nar. Et fic inde poſſeſſionat. exiſten. prædict. Richardus poſtea fi Hegg. 
ſeilicet decimo ſepti mo die Julii Anno Domini milleſimo ſexcenteſimo made his Will, 
octogeſimo ſupradito apud Paroch. & Com. prædict. condidit teſta- 
ment. & ult. voluntat. ſua in ſcript. & per eandem volunt. ſuam præd. 
Sufarmam Executric. ejuſdem Teſtamenti ſui conſtituit & ordinavit $7, mate the 
Et poſtea (cilicer vicefimo primo die Octobr. eiſdem anno & loco Exccurrix, and 
ult. ſupradict. ipfe prædict. Richardus obiir de & in prædict. dimiſſ. 
remiſl cum pertin. poſſeſſionat. poſt cujus mortem prædict. Sulanna 
us execution. Teſtamenti prædict. ſuper ſe ſuſcepic Et ut Execu- Jþ< proved che 
trix Teſtamenti —— in ptæd. dimiſſ. præmiſſ. cum pertin. intravit i cd. 
& fuit inde poſſeſſionat. ratione execution. Teſtamenti prædict. 
Ipſaque Suſanna fic inde poſſeſſtonat. exiſten. eadem Suſanna po- 
ſtea ſcilicet quarto die Junii Anno Domini millefimo ſexcentefime 
octogeſimo quinto apud paroch. & Com. prædict. conceſſit totum 
Stat. jus titulum intereſſe & termin. annorum ſuum quæ ipſa tune 
habuic ventur. de & in prædimiſſ. ptæmiſſ. cum pertin. præfat. Thomæ 
Virture cujus concefhon. idem Thomas poſtea ſcilicet eiſdem die 4,4 amgned 
anno & loco ult. ſuptadict. in prædimiſſ præmiſſ. cum pertin. intravit te Pcter- 
& fuit & adhuc exiſtit inde poſſeſſionat. Er eadem Chriſtiana prote- Who entered, 
ſtando quod ipſa eadem Chriſtiana a rempore confection. Indentut. 1 
przd. hucuſque bene & fidelit. obſervavit performavit & perimplevit 
omnes & ſingulas convention. promiſſiones & conceſſion. in Indentur. 
ptædict. ſuperius ſpeciſicat. ex parte ſua obſervand. performand. & 
erimplend. ſecundum ſormam & effectum Indentur. prædiet prote- 
ſtandoque etiam quod prædict. Thomas poſt conceſſion, predict. ei 
ut præfertur fact. hucuſque non obſervavit perſormavit ſeu perim- 
plevit aliquas convention. promiſſion. ſeu conceſſion. in Indentur. 
ptæd. ſuperius ſpeciticat. ex parte ſua obſervand. performand. & 
perimplend. ſecundum formam & effectum Indentur. ill. in facto 
eadem Chriſtiana dicit quod poſt conceſſion. predict. eidem Thomæ 
ut præſertur factam ſcilicet ad primum diem Januar. anno regni do- 
mini Regis & Dominæ Reginæ nunc primo vigint. & quatuor quartæ 1  , 4 
urr. Vini Hiſpanici ( Anglice, Quart Bottles of Canary Cine ) in che Non- 


payment of 
T the Rent. 
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per Indorſament. ſuper Indentur. prædict. reſervat. pro duobus annis 
nit. ad predict. primum diem Januar. anno primo ſupradicto eidem 
Chriſtian. aretro fuer. inſolut. & non deliberat. Et quod ad Feſtum 
Annunciation. Beatæ Mariæ Virgin. anno regni dicti Domini Regis & 
Dominæ Reginæ nunc ſecundo ſexagint. libr. de annual. reddit. qua- 
dragint. librar. przdi&. pro uno anno integro & dimid. unius andi 
finir. ad pane, Feſtum Annunciation. Beatz Mariæ Virgin. anno 


ſecundo ſupradicto eidem Chriſtiane ſimilit. aretro fuer. & inſolut 
quodque prædict. Thomas non ſolvit nec deliberavit prædict. viginti 


& quatuor quart. utr. Vini Hiſpanici (Anglice, Canary Tine) ſuper 
— primum diem Januar. anno primo ſupradicto nec prædict. 
exagint. libras ſeu aliquam inde denar. ad prædict. Feſtum Annun- 
ciation. Beatz Mariæ Virgin anno ſecundo ſupradict. quas ei ad 
eundem diem & Feſtum ſolviſſe debuit ſecundum formam & effect. 
Indentur. prædict. Et fic cadem Chriſtiana dicit quod prædict. Tho- 
mas licet ſæpius requiſit. convention. ſuam prædict. cum eadem Chri- 
ſtian. in hac parte factam non tenuit ſer infregir ac ill. ei tenere 


hucuſque contradixit & adhuc contradicit Unde dic. quod deteriorat. 


The Defen- 
dant pleads, 
Thar he aſ- 
figned over be- 


fore any Rent 


due. 


eſt Et dampnum habet ad valenc. ſeptuagint. libr. Et inde produc, 
ſectam,” &c. ello l 1 
Et prædict. Thomas per Willielmum Pocklington Attorn. ſuum 
ven. & defend. vim & injur. quando, &c. Et quoad fraccon. con- 
vention. prædict. in non ſolution. duodecim quart. utr. Vini Hiſpanici 
parcell. prædict. viginti & quatuor. utr. in Narr. prædict. ſuperius 
ſpec. pro uno anno finit. ad primum diem Januat. Anno Domini 
milleſimo ſexcenteſimo octogeſimo octavo & vigint. libr. de præd. 
ſexagint. libr. parcell. quæ devener. aretro & inſolut. pro dimid. unius 
anni finit. ad Feſtum Annunciation. Beatz Mariæ Virgin anno regni 
dictorum Domini Regis & Dominæ Reginæ nunc primo ſupradicto 
idem Thomas dic. quod ipſe non poteſt dedicere acꝭon. predict. Chri- 
ſtianæ inde ptædict. nec quod ipſe convention. prædict. in ea parte 


quod ill. duodecim quart utr. Vini Hiſpanici ac prædict. vigint. libr. 


infregit in forma qua eadem Chriſtian. per Narration. ſuam præd. 
ſuperius ſuppon. Et quoad fraccon. convention. præd. in non ſolution. 
duodecim quart. utr. Vini Hiſpanici reſid. præd. vigint. & quatuor 
quart. utr. Vini Hiſpanici necnon in non ſolvend. quadtagint. libr. de 
præd. ſexagint. libr, reſid. in Narr. præd. ſpec. idem Thomas dic. 
quod præd. Chriſtian. accon' ſuam præd. inde verſus eum habere 
non debet quia dic. quod ante iidem duodecim quart. utr. Vini 


Hiſpanici aut aliqua parcell. inde aut eædem quadragint. libr. pro 
reddit. Tenementorum præd. cum pertin. vel aliqua inde parcell 


deven? debit. aretro ſeu ſolubil. ſcilicet decimo quarto die Junii anno 
regni Domini Regis & Dominæ Reginæ nunc primo ſupradicto apud 


parochiam pred, in Com. prad. ipſe idem Thomas conceſſiſſet & 


aſſignavit cuidam Jacobo Mott de London. gen. totum ſtatum 
| 1 | | titulum 


quadraginta librar. de pred. — 3 libris reſid. unde partes præd. 
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titulum intereſſe & termin. annorum quæ idem Thomas adcunc habuit 
ventur. de & in Tenementis prtæd. cum pertin. Virtute cujus quidem 
aſſignation. idem Jacobus Mott poſtea ſcilicet eiſdem die & anno in 
Tenementa præd. cum pertin. intravit & fuit & adhuc eſt inde poſſeſ- 
ſionat. pro reſid. prædict. Termini ſuperius in Narr. præd. ſpec. & hoe 
parat. eſt verificare Unde pet Judicium i prædict. Chriſtiana action. 
ſuam prædict. inde verſus eum habere debear, &c. 
Et predict. Chriſtiana dicit quod placitum præd. Thomz quoad fra- Pemorre: to 


tion. convention. predict. in non ſolution. predict. duodecim quatt. 


utr. Vini Hiſpanici reſid. prædict. vigint. & quatuor quart. utr. Vini 
Hiſpanici necnon in non ſolvend. prædict. quadragint. libr. de præd. 
ſexagint. libr. reſid. in narration. predict. ſpecificar. ſuperius in bar- 
ram placitat. materiaque in eodem content. minus ſufficien. in lege 
exiſtunt ad iplam Chriſtian. ab action. ſua præd. verſus præfat. Tho- 
mam habend. præcludend. quodque ipſa ad placit. illud modo & forma 
pred. placitat᷑ neceſſe non habet nec per legem terr# tenetur reſpon- 
dere Et hoc parat. eſt verificare Unde pro defectu ſufficien. reſponſ. 
in hac parte eadem Chriſtian. pet. Judicium & dampn: ſua occaſion. 


ſraction, convention. præd. ſibi adjudicari, &c. 5 
Et præd. Thomas ex quo ipſe ſufficien. materiam in lege ad præd. Joiaer in De- 


Chriſtianam ab action. ſua ptæd. verſus præfat. Thomam quoad fra- 
tion. convention. you in non ſolution. præd. duodecim quart. utc. 

Vini Hiſpanici refid. pred. viginti & quatuor quart. utr. Vini Hiſpanici 

necnon in non ſolvend. præd. quadragint. libr. de præd. ſexaginr. libr. 

reſid. in Narration. ptæd. ſpecificat. habend. przcludend. ſuperius pla- 

citand. allegavit quam ipſe idem 2 vo eſt verificare Quam 

quidem materiam præd. Chriſtiana non dedic. nec ad eam aliqualit. 

reſpond. ſed verification. illam admittere omnino recuſat idem Tho- 

mas pet. Judic. & quod przd? Chriſtiana ab action. ſua pred: inde 

verſus ipſum I homam habend. præeludatur, &c. Ac pro eo quod 

cadem Chriſtiana dampna ſua occaſione fractionis conventionis pred. 

in non ſolution prædictorum duodecim quart. utr. Vini Hiſpanici in Judgment for 
placito ipſius Thomæ primo ſuperius mentionar. ac prædict. viginti 
libr. per iplum Thomam in forma præd. ſuperius cogn. Et quia con- 
veniens elt quod unica fiat taxatio dampnorum pro totis præmiſſis in 
uno brevi ſpecificat. ſi contingat Judicium pro eadem Chriſtiana ver- un- taste 
ſus præfat. Thomam quoad fractionem conventionis præd. in non ſo- „rum. 
lution. prædietorum duodecim quart. utr. Vini Hiſpanici predictorum 

viginti & quatuor quart. utr. Vini Hiſpanici reſid. ac ptædietorum 


uer. reddi Ideo ceſſet emanae brevis Ceſler reve 


ngnirend, 


in Judic. Cur. hic ſuperius ſe 


de Inquirendo de dampnis occaſione fractionis conventionis præd. in de dampnis 


non ſolutione prædictorum duodecim quart. utr. Vini Hiſpanici in fd, K. 
placito ipſius Thomæ primo ſuperius mentionat. ac predictarum vi- 


ginti librarum in eodem placito per ipſum Thomam in forma prædicta 


luperius cogn. quouſque materia in 17 præd. unde partes præd. 
| H ſupetius 
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Hebt upon a 
Sheriffs Bond. 


. 1 71 
» 


ſuperius in Judicium Cur. hic ſe poſuer. rerminerur, &c. Et quia Juſtic 
hic ſe adviſare volunt. de & ſuper præmiſſis unde partes prædict. in 
judicium Cur. hic ſuperius ſe poſuer. priuſquam Judicium inde reddant 
dies inde dar. eſt partibus prædictis hic uſque. ----- de audiendo inde 
Jughei ſuo eo 00. idem] uſtic, hic inde nondum, &c, 


Tovey verſus Pitcher, 
3 an Action of Covenaut againſt the Betendant, a as Allignee 


of Suſan Gill, Executrix of Elizabeth Gill, the Plaintiff declared 


of a Demile of. a Meſſuage ta Richard Gill, reſerving Rent; aud 
that Gill entered and died poſſeſſed, and that alter the ſaid Suſan 
(his Executrix) entered, and the 4th of June 1685. afligned the 
Leaſe to the Defendant, and ſhewed, that the Defendant had not 
paid half a Year's Rent due on the firſt of January 1689. 

The Defendant pleads, That. befo2e the ſaid Rent became due, 
(viz.) the 4th of June 1689. he granted and afligned, all his Eſtate 
und Intereſt in the Pꝛemiſſes ta one James Mott of London, Gent. 
who entered by Airtue of the (aidAlignment; and is pet ty 

And to that the Plaintiff demurred. 

The ſole Queſtion was, Whether the Defendant ought to have 
given Hopper to the Plaintiff of; the Allgrupent ? eee 


Note, Judgment was afterwards given-fo2 the Piainiifagaint 
the Opinion ol Ventris; but a Writ. of Erro was ought, and 
in Eaſter Term, 4 W. & M. the Judgment was revers d upon the 
Matter in Law, viz.) that Notice of the 2Mgnment, &c. ta the 
Plaintiff, &c. was not neceſſarp: Fo; by the Alignment the Pu 
vity of Eſtate was gone, and there was nothing elſe could ſuppo!t 
3 55 8. the Err _—_ ey an n rc * 
3 th 3 7 | 


38 1 | Lawſon uf, Haddock. me 
Cuinbz an. T gr BEV HADDO ck nuper de Civic 
: Carlifle. in Com. Cumbr. Mercer alias did. Ti- 
motheus Haddock de Civitat. Carliol. in Comitat. Cumbr. Mercer 
Sum. ſuit ad reſpond' Wilfrido Lawſon Bar. Vic. Com. prædicti 


de placito quod reddat ei quadraginta libras quas ei deber & injuſte 
Lertinet, & c. Et unde idem Wilfridus per Thomam Brooke Atrorn, 


ſuum dicit quod cum prædictus Timotheus vicsſima primo. die Apri- 


lis anno regni Regis & Regine Willielmi & Maria ſecundo apud 
Carlille — per q; 
ceſſiſſet {e- teneri eidem W 


0. pet aomen Wilſcidi Lawſon Bat. 


Vic. Com ptædicti in — quageaginta libris {olvend. cidem 
W Wide. cum inde poſtea 8 eſſet ptædict. tamen Timotheus 


2 licet 


m ſeriptum ſuum obligatorium con- 
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licet ſœpius requiſir pradictas quadraginta libras eidem Wilfrido 
nondum reddidit ſed ill ei reddere omnino contradixit & adhuc con- 
tradicꝰ unde dic' quod deteriorar' eſt & dampn habet ad valentiam 
criginta librarum Et inde produc ſectam, &c. Et profert hic in Cur 
ſeriptum prædict quod debitum prædict' in forma prædictꝰ teſtatut 
cujus dat' eſt eiſdem die & anno ſupradictis, &c. 1 


Et prædictus Timotheus per Johannem Pattiſon Attorn' ſuum ven? Pefendane | 


& defendir vim & injuriam quando, &c. Et per auditum Scripti 


rr] Et ei legitur, &c. petit etiam auditum Conditions ejuſdem 


cripti Et ei legitur in hæc verba ſſ. Conditio iſtius Obligationis Theconeiion = 


talis eſt quod ſi ſuper. obligat. Timotheus Haddock comparear coram 
dict. Domino Rege & Regina in Cancellat᷑ apud Weſtm. in © mom 
Paſchz prox” futur. ad reſpondend. dicto Domino Regi & Reginæ 
tam de quodam Contemptu per ptæſat. Timoth. dict. Domino Regi 
& Reginæ illat. quam de his quæ ſibi tune & ibidem objicientur & 
ad faciend. ulterius & tecipiend quod dict. Cur. conſ. in hac parte 


quod tunc hæc przſens Obligat. vacua forer & nullius vigoris aliter 


ſtet & permaneat in ſuo pleno robore vigore & effectu Quibus 
lectis & auditis idem Timoth. dic. quod predict Wilfridus actionem 
ſuam prædict. verſus eum habere non debet Quia dic. quod per 


1 N 222 2 © ; . 
11 80 Actum factum in Parliamento Domini Henrici nuper Regis The statuteuf 


gr, &c. ſexti tent. apud Weſtm. in Com. Midd. viceſimo quinto 
He Pebruatii anno regni ſui viceſimo tertio fEiran. in codem Actu 
quod dictus Rex conlideran. magnam injuriam extortion. & oppreſl. 
quæ tunc præantea fuerunt in Regno Ang]. per ſuos Vic. Subvic. & 
eorum Clericos Coronatores Seneſchall. Francheſ. Ballivos & Cuſtod. 
Prifon. & al. Officiar. in diverſis Com. iſtius regni inter alia 
inactitat. ſuit Authoritate ejuſdem Parliamenti in evitation. omn. tal. 
extortion. injuriar. & oppreſſion. quod nullus Vic. ad firmam tra- 
deret in aliquo modo Com. ſuum nec aliqua Ballivarum ſuarum 
Hundred. nec Wapentack. Et quod prædict. Vic. & omnes al' Offi- 
ciar. & Miniſtri prædicti traderent extra Priſonam omnimod. perſon. 
per ipſos aut aliquem eorum arreſtat. vel exiſten. in eorum Cuſtod. 
virtute alicujus brevis Billæ five Warranti in aliqua actione perſonal. 
aur per cauſam Indictament. de Tranſgr. ſuper rationabili fidejuſſ. 
ſufficien. perſonarum habend. ſufficien. infra Com. ubi tal. Priſonar. 
fic forent tradit. ad balliv. five manucaptionem ad Cuſtod, eorum dies 
in talibus locis qual. prædict. Brevia Bille five Warrant. requirerenr 
(tal. perſon. ſive perſonis quæ fuer. ſive forent in corum Cultod. per 
Condemnation: Execution. Capias Utlagat. vel Exco'ication. ſecuritat. 
de Pace & omnibus talibus perſonis quæ fuer. five ſorent commiſſ. 
ad Cuſtodiam per ſpec: Mandat. alicujus Juſtic. & vagabund. tecuſan. 
fetvire ſecundum formam Statut. de laboratoribus rantummodo ex- 
cepr. J Et quod null. Vic. nec aliquis Officiar. vel Miniſtror. prædict. 
caperent” vel capi caufarenc ſeu facerent aliquam Obligationem pro 

— Hh 2 ; aligua 
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aligua Cauſa ſu radicta vel colore corum Officii ſed 8 
ibimetipſis # qua perſona nec per aliquam perſonam quz eſſet 
corum Cuſtod Wer. curſum legis niſi per nomen eorum Officii & 

ne condition” ſeript? uod predict Frignar compareret ad diem 

55 io dictis brev”” five Warrant” ac in 124 us locis quaP prædict 

Nota, Brevia Billz five Wattant dre fi aliquis pradicr' Vic 
vel al Officiar aut Miniſtr” dict. facerent ſeu caperent aliquam 

Obligationem in aliqua alia 10 _colore. Officiorum ſuorum quod 

vacua foret prout in eodem Actu (i inter alia) plenius liquet & ap- 


_ paret Et idem ad, ulrgrius dic quod poſt editionem 4005 | 


ptædicti ac. prædięto tempore ogſectionis ſcripti ptædicti ſcilicet 
ptædicto viceſimo primo ie Ar prilis Fg ſecundo ſupradicto & 
„ diu anteg prædicdus Wil ridus e fuir Vic. predict. Com 
Cumbr' ad 980 illud, debir' el leck. & prefect, que que ante cop, 
ſection {cri 1 Atoril predict” ſcilicer decimo octàvo die kebt 
anno beg Þ 3 * ginæ by ſecundo lupradicto quoddam breve 
» LINGO 2 em $f Bes Zinæ de Azrachiamento de Conte ptu e Cur 
— of Cancel ar” 4 orum 8 & R Regina apud Weſtm* in Com Midd 
tunc 2 ſten V ic” predict” Com' Cumkr direct emanavit verſus 
cundem Timah, f quo quidem bre ve Fræcept ſuit eidem 15 
quod Wig! cungem Timorh ita uod haberct cum Fam. eiſdem 
e ege 885 omind Regiqa j in Cancellar' ſua predict. in 5 
ſchæ tunc pig 4555 n' ubjcy ze 18 il cun tens 
in 1 : = relpopdend” dictis mine & Domine Regioz Kia 
de Men, contem pry "Fe prz fat Ae eiſdem R. Reginæ 
illat quam de his quæ ſibi tunc & ibidem 455 jicercatur 155 faciend' 
uleerips. * .reciper 5 quad Galt Cur conſid wr in ea parte 
1 breve a & Hof aa ejuſdem e primo die 
Apr 11 anno regni Regi, ne nung ſecundo ſypradicto apud 
And delivered 2 1 le aer, in N ol fee igto deliberar' fuir eidem Wilfrido 
de the Sheriff. Law ſon adtugc ic .ejus Co in forma juris excqueng” Virtute 
cujus quidem ken bens idem Vic poſtea & ante conſection lexipti ptæd 
9 Fin eodem yicelimo Pro 177 8 anno 4 * ach 
— cr” eundem Timoth' per corpus ſuum atrachiavi 
arreſted, * 5 eie l fua cup abuir & « La quo que, .ipſe idem 
Timql ac quidam Richardus Letchat de Civitat! Carliol in Lee 
gen poſtea ſcilicet eodem viceſimo primo die Aprilis anno 
ſecundo ſuptadicto apud Carliſle Wis per ſcripe? Qbligacorium 
ptæd Hpillis | ſuis ſignat & cidem pe, ut ſactum ſuum deliberat 
conjunctim & di devener tent & © bligar cigem, Wilfrido in 


te cidem Timoth' de imprilonament” ſuo ptæ 
Willa demonſtrand? & oh ene tua * priſonamento 
illo habend' & obtinend 4 em ſeript igarorium idem 
i 


Wilfridus colore Officii ſui 1 de een Cimorh” & præfat 
Pr fs Richardo 


per prædict 


ene. quadragint 89 ſub conditione prædict . eaſiamento &. 
ayo 
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Richardo contra ſormam Statuti prædicti cepit Et fic idem Ri- 
chardus dicit quod ſcriptum obligatorium illud in forma prædicta 
& ex cauſa predict. fact. vigore Statuti prædicti vacuum in lege exi- 
ſtit Et hoc idem Richardus parat. eſt verificare Unde pet Judicium 
ſi N Wiltridus actionem ſuam prædictam verſus eum ha bete 
debear, &c. 7 a 


Et ptædictus Wilfridus dic quod placitum prad* predict” Timoth gent e 
ſuperius placitat?/materiaque in eodem content' minus ſufficien in e les. | 


lege exiſtunt ad ipſum Wilfridum ab actione ſua præd verſus præfat᷑ 
Timotheum” habend præcludend“ quodque ipſe ad placitum il lud 
moda & forma ptæd placitat neceſſe non habet nec per legem tet᷑tæ 
tenetur reſpondere Et hoc parat eſt verificare Unde pro defectu 
ſuffieienꝰ placiti in hac patte idem Wilfridus per” Judicium & debitum 
ſuum prædictꝰ una cum dampnis ſuis occaſione detentionis debiti itlius 
ſibi adjudicari, &c. 812286707 P 8. 222 12 


„Er pred Timotheus ex uo ipſe ſufficien? matetlam in lege ad De bia ge 
joins in De- 


ptædſdt Wilfridum ab actione ſua præd verſus ipſum Timotheum $i i 


habend* præcludend ſuperius allegavit quam ipſe parat' eſt vetiſi- 
care Quam quidem materiam ptædiet. Timothedbihon dedie nec 
ad tam aliquaii'. vel pondet ſet veriſicationem ill” admittere omnino 
totuſat ut ptius pet Judicium & quod 'ptxdict* Wilfridus ab actibne 
ſua prædict verſus ipſum Timotheum habend* præcludatur, &tc. 
Et quia Juſtic!'hic ſe advilace volunt de & ſuper ptæmiſſis pratdictis 
pridſquam Juſtic. inde reddant dies dat" eſt partibus pradicr' hie uſque 
à dio Bancti Michaelis in tres Septimanas de audiendo inde Judicio ſuo 


eo quod iidem Juftic* hic inde nondum, &e. | 3 
* * * . 3 1 . R A 
er © Bin! K 7 } 346 ; 70 f 1 
: '7y T y 4431 . 1 9 


N an Action of Debt upon a Sheriff's Bond, the Condition 
was, That the Dekendant ſhould appear coram Rege & Regina 
in Cancellaria apud Weſtm' in Quinden' Paſchæ, which was the Re⸗ 
turn-Dap of an Attachment iſſtted out of Chancery againſt him 
fo? a Contempt. | 128894 16 | 
Che Defendakit pleaded the Statute of 23H. 6. which inter alia) 
ends, That the Sheriffs, &c. ſhould let to Bail ſuch Perſons as 
were arreffed-and in their Cuſtody, by'Uirtue of any Writ, Bill 
9 Marrant, in any Aﬀion Perſonal, oz upon any JndiXment of 
Treſpaſs. And upon Condition, that they ſhould/ appear at the 
Day and Place in the TUreif; &c. mentioned; and that all Bonds 
taken in other Fon ſhould be vold. | " 
Ind the Defenvant-further ſaid, That by an Attachment awarded 
out ok Chancery ngainſt him, the Platntiff, being then Sheriff, was 
commanded to have the Defendant coram Rege & Regina in Can» 
cellar” in Quinden' ubicunque Cur? illa tunc foret in Anglia . 
3 an 
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and the]Plaintiff took him by Uirtue of the ſaid Writ, and detained 
him till he had given the ſaid Bond with Condition, as aforeſaid, 
pro eſiamento & favore, &e. TUhich ſaid Bond the Plaintiff colore 
Officii took of the Defendant contra formam Statuti, &c. & fic dicit 
quod ſeriptum oblig vigore Statuti, prædict. vacuum in lege exiſtit 
& hoc parar' eſt verificare, &c. 

To this the Plaintiff demurred: 

Furt, The Statute ſaith, That where the Patty is in Cuſtody 
by Cirtue of! any TUrit, &c. in any Aion, 02. upon any-Jndiz, 
ment of Treſpaſs : And an Attachment fo2 Contempt out of Chan 
cery is not within the Mods of the Statute, in the 3 Ceo. Johns 
and Stratford 309. Taken by a Serjeant at Mace upon Proceſs 
* "= reer Seſſous, held * within 17 Statute, in the 
3 280. 

Secondly, The Condition is to appear coram Rege in Cancelly' 
apud Weſtm':ftſfead of ubicunque, as the CUrit is: Foz this, 
= Stil. 2 Oo and Law, and Mo. 430. Corber and Down- 


os to the fiel the Court inclinen, That attachments out of 
Chancery were within the Statute. CTis the conſtant Pꝛaite ia 
Sheriffs to take Bail ma ue Cales. Vid. Stil. 224. Rolle 4 . 
nion acco ding. 
As to the ſecond Point tis true, That uch Bonds baue been 
judged void; but ok later Times, the Courts have not been (0 
ſfri# upon the (Uowing of ſuch Bonds. And a Cale was cited to 
have been in B. R. Trin. 22 Car. 2. Rot. 914 where the Condition 
of a Sheriff's Bond was to appear coram Juſticiariis noſtris de 
Banco, and not ſaid apud Weſtm', and yet held good. 

But the Court gave leave to ſpeak further to the Caſe at Bar. 


Willems ve Bo Vdc 


4 Prohibition to a Suit in the Eccieſialiicg) Court by the 
1 Defendant, Church-warden of the Pariſh-Church of St. 
peter in Hereford, againſ' the Plaintiff, charging him with the 
Repairs of the Chancel of the tam Church, as Owner of the 
Diop Houſe; to which Dwner it hath belonged (as was 
pretended) Time out of Bind to repair the ſaid Chancel ; whereas 


there never was any ſuch Cuſtom as the Plaintiff ſuggeſted and 


ſet fozth in his Declaratton upon the Pꝛohibition: And that he had 

ſo alledged and pleaded in the Eccleſiaſtical Court, to hinder the 

Nꝛoceedings upon and trying ſuch Cuſtom in the Court Eccleſiaſti⸗ 

cal ; which the Judge there rekuled to admit, but doth pꝛoceed to 

ty, determine and pive Sentence againt the Plaintiff _ — 
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ſaid td pretended Preſcription, whereas all ſuch Cuffom ought to be 
tried at Law; & 
The Dekendant after 5 Cradetle to any Proceedings after the 
hibition dellvered pro Conſultatione habend” ſaith, That all the 
Piopuetozs of the laid Meſſuage called the Priory-Houſe, have 
repalted the ſaid Chancel Time out ot Mind, & hoe parat. eſt ve- 
rificare, &c. unde petit judicium & Wers de Oonſultatione. in 


And to this the Plaintift demurredd. 


And the Court were al 'Opfnion, - Chat a Conſithtion gow 1 Mod. 167. 
be granted/;//'foz they may ſue upon this Pi#ſeription and kry it 21.27 
thete, as a Suit map be in the Ceclefiaffical Court foz a Modus % , 
deeimandi; and tho” the Parſon is of Common Right to repair the 
Chance; - yet it may be upon a particular Man's Eſtate by. Pꝛeſtrip- 


kene n Brownl: oh 1 Roll. 126. 1925 5650 and n ve 
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eber 0 A0 EL DIVE SE v E UA 95 pied. * 
nr Com prixdict Peoman alias dict. Samuel — Bord 

edge” Fa Mirtield in Gem  Ebor: Panifix ſum. fuit ad reiß 
dend? Judithæ Hanſon Vid. de placito quod reddat ei centum ibr, 
quas ei debet & injuſte detinet, &c. Et unde eadem Juditha pet 
Thomas Attorn ſuum dic quod cum prædict. Samuel 
vieefimo/ quinth die ©Jwii-Anno Domini milleſimo ſexcenteſimo 
imo nonò apud (akefiely per quoddam ſeriptum ſuum 6bli- 
torium coneeſſiſſ. fe teneri eidem Judithæ in prædict. centum libr. 

Meere. eidoar Judichæ cum inde requiſſt· ſuiſſ. ptæd. tamen Samuel 
licet ſæpius tequifir! prædict. centum libr. eidem Judithæ nondum 
reddidic ſet if et hucuſqque reddere contradieir & adhuc contradic. 
Unde die quod detetforat. eſt: & dampn' habet ad valenc: + 
Abr. Et ide produe. ſectam, &c. Ex proferk Hie in Cur. erh 
prætlikt. Weg dau pd ia forma præd. teſtatur cojus dat. eſt 
die & amo füptidictig , Mͤ t. 
Ee bediente Samuef per. Jepanger Enypſon nete ſuum The — 
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rently eleded and named, as well on the Part and Behalf of the 
above named Samuel Liverſedge, as of the above named Juduh 
Hanſon, to arbitrate, award, ozvcr, judge and determine, of and 
concerning all and all manner of Adion and Adions, Cauſe and 
Cauſes of Aﬀions, Suits, Bills, Bonds, Specialties, Judg: 
ments, . Erecutions, Extents, Quarrels, Controverſies, Tref. 
paſſcs, Damages and Demands whatſoever, at any Time here: 
tofoze had, made, moved, bzought, commenced, ſued, p2oſecuted, 
done, ſuffered, committed oz depending, by oꝛ between the ſaid 
Parties, o2 either of them, ſo as the ſaid Award be made either in 
CUriting, oz by Tod of Mouth, and ready to be delivered 
to the Parties in difference, (oz ſuch of them us thall deſire 
| the lame) on oz befoze (even of the Clock in the Afternoon 
The Defendant BF. this preſent Dap, then this Obligation to be void, oz elſe to 
Ble debian . TEMA in full Fo2ce and Uirtue. Quibus lectis & audit. idem 
mad< no . Samuel dic. quod przd. Juditha action. ſuam pred. verſ. eum habere 
1 non debet Vis dic. quod Arbitrator. predict, poſt confection, 
ſeripti prædict. & ante prad. ſeptimam horam poſt meridiem ptæd. 
viceſimi quinti diei Julii Anno Domini milleſimo ſexcenteſimo octo- 
ſuno nono ſupradicro nullum fecer. Arbitrium int. ipſum Samuel. 
| 3 Judith. de & ſuper ptæmiſſis in conditione prædict. ſu- 
perius ſpecificat. Et hoc parat. eſt verificare Unde pet. Judicium 
1 Pager Juditha action. ſuam predict. verſus eum habete de- 

at, & c. rr 33h U16is;2a4. 32020 12-2: 
The Plaintiff, Et prædict. Juditha dic. quod ipſa per aliqua preallegar. ab actione 


award made ſua prædict. habend. præcludi non debet quia dic. quod ipſa cadem 


Ore tenus. 


Juditha diu ante co eetion ſeripti præd. Fcilicet Termino Sancta 
ichen geg e Trin. anno regni Domini Regis & Dominæ Reginæ nunc primo in Cur, 
Defendans in ipſorum Regis & Reginæ de;Banco hic ſcilicet apud Weſtm. in Com, 
Bach — Midd. implacitaſſet ipſum Samuel. in quodam placito Tranſgr. ſuper 
Caſum pro eo quod idem Samuel. dixill, de ptæfat, Judicha diverſa 
ſcandaloſa Anglicana verba Quod quidem placitum tempore conſec- 
tionis ejuſdem {cripti ſuit penden. & indeterminat. quodque Arbitra - 
ror. predict. accept. ſuper ſe nere Arbirrii, ptædict. immediate polt 
confection. ſcripti illius ſcilicet predict. viceſimo quinto die Julii 
3 Anno Domini milleſimo ſexcenteſimo octogeſimo nono ſupradicto 
16 eee & ante ſeptimam boram poſt. Meridien cjuldem dici apud (Uake- 
Conditione præd. ſuperius mentionat. ſecet. & publica ver · ac partibus 
ptædict. ibidem ante horam illam declaravem modo & forma ſequen. 
vide licet quod præd. Samuel ſolveret eidem Judichz duodecim pecias 
Auri, cuneat. (vocat. Guineas) AC omnes tal. denar. ſamm. qual. 


eadem Juditha erogaſſet ſeu expendiſſet in & circa proſecution. plac: 


pred. quodque immediate poſt hujuſmodi ſolution. alt. tam przdicra 
Juditha quam prædict. Samuel. daret alteri corum per ſcriptum 
general. relaxation. omnium action. cauſar. action. demand, quorum- 

iy 3 | | cunque 
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eunque uſque predict tempus contecconis Scripti predict” inter eos 

moven Et eadem Judithz ulterius die quod tempore confecèonis 

ſeripti obligatorii præd & Arbitriĩ prædicti quælibet pecia hujuſmo- 

di Auri (vocat Guineas) ſe attingebat in valore ad viginti um ſo- 

lid & ſex denar quodque adtunc ac præd' tempare conſecꝰom Arbi- 

trii præd' prædieta Juditha erogavit & expendidit in & cirea profe- 

cucon placiti przd' ſummꝭ undecim lib? ſeptem ſolid* & ſeptem de- 

na? videlicet apud TUakefield præd' Unde præd' Samuel poſtea ſcili- 

cet primo die Auguſti anno regni Regis & Reginæ nunc primo apud Nice ofthe 
Makefield pd' babuit noticiam poſteaque ſcilicet viceſimo die ejul- As 
dem Auguſti apud TUakefield præd' eadem Juditha' requiſivit eün- a regueited 
dem SamueP ad ſolvend' eidem Judichz tam predic? duodecim . 
as Auri vel valor inde quam predict” undecim lib? ſeptem ſolid' & © * 
ſeptem denat᷑ proteſtando autem quod predict Samuel non ſolvit 
cidem Judithæ pradict ſummam undecim lib? ſeptem ſolid” & ſep- 
tem denar In facto eadem Juditha die quod prædict Samuel non 
ſolvit eidem Judithz prædict duodecim pecias Auri cunat (vo- 
cat Guineas) ſen valot᷑ inde juxta formam & effectum Arbitrii 
Hius Et hoc parat eſt yerificare Unde pet᷑ judicium & debitum 
ſuum præd' unacum dampnis ſuis occone detenconis debiti illius 
ſibĩ adjudicari, &c. 2 e 

Et prædict Samue? did. quod prædict placitum prædict Judithæ Demure: :: 

ſyperius replicando placitat᷑ ac materia in eodem coriten? minus ſuf. * rl" 
icien in lege exiſtunt ad pred. Judith. ad accof ſuam pred? ver- 
ſus ipm̃j SamueP habend manutenend' quodque ipſe ad placitum 
illud modo & forma præd' replica? neceſſe non habet nec per legem 
terræ tenetur aliquo modo reſpondere. Et hoc parat᷑ eſt verificare 
Unde pro defectu ſufficien replicaconis in hac parte idem Samuel 
ut prius pet Judicium et quod prædict᷑ Juditha ab accone ſua præd 
habend* præcludatur, &c. 275 

Et pdicr̃ juditha ex quo ipſa ſufficien materiam in lege ad acco- Joyader ia 
nem ſwam pdict verſus pfat᷑ Samue? habend manutenend ſuperi s: 
us replicando allegavit quam ipſa parat eſt verificare Quam quidem 


materiam idem Samuel non dediò nec ad eam aliqualit 7 >nd” 


ſed veriſicadom il? admittere omnino recuſat ut prius pe?” Judici- 
um & debitum ſuum pdift' unacum dampnis ſuis ocdone detendo- 
nis debiti il? ſibi adjudicari, &c. Et quia juſtiè hie ſe adviſare vo- 
ene ſuper pmiſhs priuſquam Jidicinm inde reddant dies dar 
l. partibus dict hic uſque a die Paſchæ in quindecim dies de au- 
diend;;zinde Judicio eo quod iidem Juſtic' hic inde nondum, &. 
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= - og e Judith Hanſon verſus Liverſedge. 


ASS 


| I an Afton of Debt upon a Bond, the Condition was to per: 
[| 1 3 — the Award of two Arbitratozs in Writing, 02 by woꝛd of 
The Defendant pleaded Nullum fecerunt arbitrium. 
The Plaintiff replies, That at the time of the Bond and Award 
che had an Atton againſt the Defendant foz ſcandalous Tos, and 
that the Arbitratoꝛs did make, declare and publiſh their Award in 
manner and fozm following, (viz.) That the Defendant ſhould pay 
to the Plaintiff 12 Guineas, and all ſuch Moneys as ſhe had erpended 
circa proſecutionem placiti prædicti; and that the Parties ſhould 
li give mutual Releaſes of all Matters to the Date of the (aid Bond, 
= - - and ſaith, that ſhe laid out in the laid Suit x1 1. 7s. and demand: 
ed the ſain Sums of Boney of the Defendant, and proteſtando that 
the Defendant had not paid her the 111. 7s. dicit in facto that he 
had not pald the 12 Guineas awarded, as afozeſaid, & hoc parat 
li eſt yerificare, &c. _ | 
=_ - To this the Defendant demurred. 
| And Pemberton fo2 the Defendant ſaid, | | 
Firſt, This Award, as ſet fo2th, appears to be void ; fo? tis to 
pay the Charges expended circa placit præd', and the Award doth 
not mention any Suit befo2ez and tho' the Plaintiff in her Induce⸗ 
ment ſaith, That the had an Action fo2.Tlows againſt the Defen: 
dant then depending, that will not help it, fo2 that is no part of the 
Award ; but the Award in the Foꝛm as tis ſet fo2th is tnintelligt- 
— there being na Suit mentioned befoze to refer placit᷑ pradict 
un 0. | bid ed 7 18 
Secondly, Tis not ſufficient to awatd payment of the Charges 
1 — ſuch 6 Duit, it being altogether uncertain what the Sum will 
| Thitdly, Jt ought to have been ſhewn, that the JPlaintif-hav a 
Cauſe of Action in the Aition that is mentioned to have been == 
againſt the Defendant fo2 Slander ; and ſo is Spigurnel!'s Cale in 


2 © GW = ivQ- 


| Siderfin iſt Patt #2. FTE 20G! FH! 
= Curia. 9s to the firſt, if the Award were in (Oritintg in ſuch 
1 | koꝛm ot Expꝛeſſion, it could not be good; but he which ſets'fo2th 


an Award by Parol is not tied to the woꝛds, fox the p2ecife:wbws 
might be very difficult to pzove; but *tis ſuſſtcient to ſhew the effect 
j | and ſubſtance of what was awarded by TUozd ok Mouth, and tis 
if 4 — thewn that this Award was made concerning that Aﬀion 
CE | 
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Foz the ſecond, the Court held, that the Award was good; fo? 
it may be caſily reduced to a Certainty, when tis made appear 
what was laid out in that Suit, as in 1 Rol. Abr. 25 1. Beale and 
Beale, and in the 3 Cro. 383. to pay the Charges of ſuch a Uopage, 
- Thirdly, The Plaintiff need not ſhew that there was Cauſe of 
Adion, foz that is left to the Urbitratozs, and they have power to 
award Charges thereupon, tho' in point of Law there were no 
Cauſe of Action; fo2 the Parties have made the Arbitratozs their 
Judges. ; 1 
And the Court were not ſatisfied with the Opinion repozted by 
Siderſin in Spigurnell's Caſe, and ſaid, he was then a young Re- 
pozter. Whereupon Judicium pro Quet. | 


Major & probi homines de Guldeford verſus Clarke. 


By-Law mad! 


Com pradict' Dyer ſum fuit ad reſpondend' Ma- by x Corpo- 
jori & probis hominibus Ville de Galdeford' in Com Sur? de ork _ 
placito quod reddat eis viginti libras legalis monetæ Angliz quas 
eis debet & injuſte detinet, &c. Et unde iidem Major & probi 
homines Villæ de Guldeford? præd' per Hent Dyve Attorn ſuum 
dic quod cum prædict Villa de Guldeford' in dicto Com Surt eſt 
antiqua Villa quodque probi homines ejuſdem Villz à tempore u vn 
cujus contraritd memoria hominum non exiſtit fuer & adhucexiſtunt | 
corpus Corporat & Politicum in re facto & nomine per nomen a co:porarion 
Majoris & proborum homin Villæ de Guldeford in Com Surf & nee ot 
per idem nomen uſi fuer placitare & implacitari reſpondere & re- To implead 
ſponderi Cumque etiam infra VilP habetur & à toto tempore iu.” 
ſupradict cujus contra memoria hom non exiſtit habebatur talis 


Surr' fl. IO HANNES C LARK E nuper de Guldeford' in Pet pen s 


conſuetudo uſitat᷑ & approbar̃ quod Major & probi homines Villæ 4 Cuſtom to 


make By-Laws 


prædictꝰ pro tempore exiſten vel major pars eorundem in Com 
ConciP congregat᷑ & aſſemblat᷑ uſi fuer & conſuever facere & con- 
ſtituere leges & conſtitutiones pro bono regimine & gubernatione For good Go- 


vernmentofthe 


Ville præd' & inhabitad ejuſdem & pœnas & penalitat ſuper Coporarion. 
perſonas contra leges & conſtitutiones il? delinque® imponere Cum- Pas 
que etiam infra Villam prædict fuit antiquus Officiarius annuatim Cuſtom ag 
& quoltbet anno ſuper diem Lunæ prox* poſt Feſtum Sancti Michae- analy. 
lis Arch pro uno anno tunc ſequen p Majorem & probos homines 

przd? elect (vocat Balliv' ejuſdem Villz) ad negotia ejuſdem Villæ 

peragend* Cumque etiam præd' Major & probi homines Villz 

przd* ſecundo die Oftobris anno regni Domini Caroli ſecundi nup The B; Li 
Regis AngP; &c. triceſimo quarto apud Vil? de Guldeford' przxdi& '* * * 


in Com̃ Conſilio adtunc & ibidem congregat & aſſemblat ordina- 
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ve? & ſtabilive? quod fi aliquis inhabitam ejuſdem Villæ tunc poſtez 
y ſecundum antiquum uſuag & conſuetud*'ejuſdem Villz foret debite 
| | elect ad officium Ballivi ejuſdem Ville & recuſaret acceptare & 
—_ ſuper ſe ſuſcipere idem officium Ballivi ejuſdem Villæ ſive idem 
ö Officid exequi quod tunc ſuper vel recuſation ſive non acceptacop 
ö 


1 


ejuſdem Officii quzlibet ta? perſon forisfaceret & ſolveret Majori & 

torterure tor Probis hominibus prædict ſummam viginti librar legalis moner 
The deco: AngP ad uſum incorporation pdict Cumque poſt confeccom ordi. 
[k gail. nation pred” ſcilicet triceſimo die Septembris anno regui Domini 
Willielmi & Dominæ Mariæ nunc Regis & Reginæ AngP, &c. primo 

= apud Villam de Guldeford prædict᷑ præd' Johannes Clarke adtunc 
| | & diu antea & ſemp'poſtea hucuſque exiſte inhabitan infra ean- 
f dem Villam & liber homo ejuſdem Villæ ſecundum antiquum uſuag 
& conſuetud' ejuſdem Villz per Majorem & ꝙbos homines ejuſdem 
8 Ville debite elect' fuit fore Ballivum ejuſdum Villæ pro anno tunc 


. 
| 
| | 
0 then next Px ſequepd de quibus idem Johannes adtunc & ibidem notic habuit 


The Deten- & adtunc & ibidem requiſit fuit ad Officium il acceptand' & 

cant retuſedto exequend” quodque idem Johannes adtunc & ibidem & abinde huc- 

9 office, uſque ad Officium il? acceptand* & exequend' omnino recuſavit 
\ | & adhuc recuſat per quod actio accrevit eiſdem Major & probis 
b hominibus Villæ de Guldeford' præd' ad exigend' & habend' de 

przfa? Johanne præd' viginti lib? pd tamen Johannes licet ſepius 

requiſit prædict viginti lib? præfat̃ Majori & probis hominibus 

Villæ de 'Guldeford* præd. nondum reddidit ſed il eis hucuſque 

U | ſolvere omnino contradixit & adhuc contradic ad dampm̃ ipforum 
Majoris & proborum homiÞd Villz præd' decem librarum Et inde 
1 produc ſectam, &c. * 1 > [40% HEMT 
| The Defe Et prædict᷑ Johannes Clarke per Robertum Waring Attorn ſuum 

7 cant pleads the yer) & defend vim & inju? quando &c. Et dicit quod præd' Major 
y | ment made & probi homines Villz de Guldeford præd' actionem ſuam prædict 
1 char he had Verſus eum habere non debent quia dicit quod per quendam Actum 
vot raken he in Parliamento domini Ca? Secundi nup Regis AngP apud Weſtm̃ 


Sacrament 
within a yezr in Cod Midd' anno regni ſuf tertigdecimo tent edit. & provi: 
lection, ſo that inactitat᷑ fuit Authoritate ejuſdem Parliamenti inter af quod Com- 
pable of U miſſiones ante viceſimum diem Februarij tune prox emanat forent 
office. e: ſub Magno Sigillo Angf talibus perſonis quales dictus nuper Rex 
forth. appunctuaret ꝙ executione poteſtatum & authoritatum in eodem 
Actu poſtea expreſſ. & quod omnes & quælibet perſonæ nominat 
Commiſſionar in prædict Commiſſionibus reſpective vigore prædicti 
1 Actus forent Commiſſionar reſpective pro & infra ſepara] Civitates 
l Corporationes & Burgos & Quinque-Portus & eorum Membra & 
i ap Villas portus habentes (Anglice Pozt-Towns) infra Reg) Ang! 
Dom Walliz & Villam de Berwick ſuper Twedam pro quibus 
ipſi reſpective nominarentur & appunctuarentur. Et ulterius per 
eundem Actum inactitat exiſtit Authoritate prædict quod _ 
| PE perſon? 
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perſonæ qui ſuper viceſimum quartum diem Decembris Milleſimo 
ſexageſimo primo forent Majores Aldermanni Recordatores Ballivi 
Clerici Vilf (vocat' Town-Clerk) homines de Communi Con- 
filio (Anglice Common⸗ Council men) & a? perſonæ tunc geren 
aliquod officium vel officia Magiſtratus (Anglice of Magiſtrates) 
five locos vel fiducias vel af negotium (Anglice Employment) 
reſpiciem ad (Anglice relating to) vel concerned gubernationem 
dictorum reſpectivorum Civitat᷑ Corporac & Burgof & Quinque- 
Portuum & eorum Membrorum & a? Villarum portus habentium 
ad aliquod tempus ante viceſimum quintum diem Martii Milleſimo 
ſexcentefimo) ſexageſimo tertio cum inde requirerentur per dictos 
reſpectivos Commiſſionarios vel aliquos tres vel plures eorum cape- 
rent Jaramenta ligeanciæ & ſupremaciæ & ſacramentum in eodem 
Actu ſpecificaf̃ Ac etiam ad idem tempus publice ſubſcriberent 
coram eiſdem Commiſſionar' vel aliquibus tribus eorum Declaracon 
in eodem Actu ſpecificat᷑ Et ulterius per eundem Actum inactitat᷑ 
exiſtit Authoritate pd* quod pd' reſpectivi Commiſhonat vel aliqui 
tres vel plures eorum reſpective haberent poteſtatem durante conti- 
nuacone ſuarum reſpectivarum Commiſſionum adminiſtrare fac? 
przdict” & offerre dictam declaraconem dictis perſonis per eundem 
Actum requiſitis capere & ſubſcribere eadem ab & poſt expiraconem 
dictarum reſpectiv. Commiſſion. (przd' tria ſact & declarationes 
de tempore in tempus adminiſtrarentur & offerentur talibus perſonæ 
& perſonis quales per veram intentionem ejuſdem Actus vel alicujus 
Clauſulæ in eodem content capere deberent eadem per tales perſon 
vel perſonas reſpective quales per Chartas vel Uſuagia dictorum 
reſpectivorum Civitat Corporadon & Burgor & Quinque port & eo? 
Membro? ſuorum & aliarum Villarum portus habentium deberent 
adminiſtrare-Sacramentum pro debita execucone dictorum locorum 
ſive officiorum reſpective & in defalt᷑ talium per duos Juſticiarios 
Pacis dict Civitat Corporacon & Burgor & Quinque port & eorum 
Membror̃ & aP Villar portus habentium pro tempore exiſten' ſi 
qui tales forent vel aliter per duos Juſtic Pacis pro tempore exiſten 
reſpectivorum Comitat ubi pdiX Civitates Corporacones vel Burgi 
five-Quinque portus vel eorum Membra vel af Villz portus habentes 
eſſent) Ac per eundem Actum ulterius inactitat᷑ exiſtit authoritate 
prædict᷑ quod ab & poſt expiracon dictarum Commiſſion nulla 
perſona ſive nullæ perſonæ impoſter. extunc poſtea locaretur elige- 


retur ſeu deligeretur (Anglice ſhould be Choſen) ſeu locarentur eli- 


gerentur ſeu: deligerentur (Anglice ſhould be Choſen) in vel ad 
aliqua Officia vel loca predict quz inf? unum annum ox. ante 
tale elecꝭon. vel deleccon, (Anglice Choice) non cepiſſet ſeu cepiſſent 
Sacramentum Cœnæ Dominicz ſecundum ritus Eccleſiæ Anglicanæ 
& quod quælibet talis perſona & perſonæ ſic Iocata electa vel delecta 
vel locatæ electæ ſive: delectæ ſimilit᷑ caperet ſeu caperent prædict᷑ 
401614; tria 
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tria ſacramenta & ſubſcriberent præd' declaration ad idem tempyg 
quando Sacramentum ꝙ debita Executione diftorumIocor & officio? 
reſpective adminiſtraretur Et in defalt᷑ inde quæſibet taP locatio 
eleceo & delecèo per eundem Actum inactitat decfarat exiſtit 
fore vacua Et per eundem Actum ulterius inactitat᷑ exiſtit autho. 
titate pd quod poteſtates conceſſ. dictis Commiſſionariis Virtute ejul. 
dem Actus continuarent & eſſent in vigore uſque viceſimum quin- 
tum diem Martii anno Domini Milleſimo ſexcenteſimo ſexageſimo 
tertio & non longius prout per eundem Actum plenius apparet Et 
idem Johannes Clarke ulterins dic quod ipſe eſt & tempore præd 
elecconis ipſius Johannis fore Balliv* præd' Villæ de Guldeford in 

| Narracone prad* ſaperius fieri ſupponit᷑ fait ꝓteſtan Subditus dict 
Domini Regis & Dominz Reginæ nunc diſſentiens abEcclefia Angli- 
"he Defen- cana quodque ipſe idem Johannes Clarke ad aliquod tempus inf 


pant hath not 


taken the Sa. unum annum ꝙx' ante tempus elecop ipſius Johannis fore Ballivi 


pane præd' Villæ de Guldeford' pd' per Narraconem præd' ſuperius fieri 


tore his Erl. ſupponit non cepiſſet Sreramentum Ceenz! Dominic# ſecundum 
titus Eccleſiæ Abpſiine ꝓ quod vigore præd Statuti idem Johannes 
Clarke tempore electionis præd' in Narracone præd' ſuperius fieri 

do chat he is ſupponit᷑ fuit inhabi & incapax fore eligend* ad præd locum five 
able H. Officium Ballivi Villæ de Guldeford' præd' 8c pred eleceo ipſius 
—— fote Ballivum ejuſdem Villæ p Nurradonem præd' ſuperius 
upponit vigore Actus præd' fuit vacua Et hoe parat elt-verificate 

Unde pe? Judieium fi predict Major & probi homines de Gulde 

= prædict᷑ acdonem ſuam prædict verſus eum habere debeant, 

We 1H Bt26 23) 19 | FY e305 9vmm Hein 88 Þ- 

The Plains Et prædicti Major & probi homines Ville de Guldeford' præd 
n., dicunt quod prædictum placitum ipſius Johannis ſuperius in barrd 
placitat᷑ materiaque in eodem content minus ſafficied in lege exiſtunt 

ad ĩpſos Major & probos homines Villæ de Guldeford' pd*ab accone 

ſua prædicta verſus præfat᷑ Johannem habend' præcludend' quodque 

ipſi ad placitum illad modo & forma prædiet' placitat᷑ neceſſe non 

habent nec per legem terræ tenentur reſpondere Et hoc parat᷑ ſunt 
verificare Unde pro defectu ſufficiep placiti ipſius Johannis iidem 

Major & probi homines Villæ de Guldeford' præd' pet Judicinm & 

debitum ſuum prædictum unaenm dampnis ſuis occone detentionis 
 debiri il? fibi adjudicari, &c. 02S THOR er, ein Kt Hob. 

ve lr Et predic? Johannes ex quo ipſe fufficiem materiam in lege ad 


jar 111512 Bd” Major & pbos Homines Ville de Guldeford' præd' ab actione ſua 


Vemurrer. 
prædiet᷑ verfus ip Johannem habend' præcludend ſuperius placi- 
tando allegavit quam ipſe parat eſt verificare Quam quidem mate- 
riam prædict Majo? & probt bomines Ville de Guldetord' prædict 
non dedic' nec ad eam aliqualit reſpond' ſet verification il ad- 
mittere omnino recuſant pet᷑ Judiciam & quod predict Major 
& probi homines Yille de Guldeford* pd ab actione ſua præd _ 

| ipſum 
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ipſum Jotannem habend præeludentur, &c. Et quia Juſtiò hic ſe 
adviſare volunt de & ſuper præmiſſis priuſquam Jute inde red- 


dant dies dat' eſt partibus pdice' hic uſque a die Sancti Michaelis 


in tres Septĩmanas de audiend' inde Judicio ſuo eo quod iidem Ju- 
ſti hic inde nondum, &c. Y | 


Major & probi homines de Guldeford' verſus Clarke. 


N an Action of Debt by the Mapoz and probi homines of Gild- 
ford againſt Clarke, they declared upon a Preſcription to make 
25p-Laws'p bono Regim. & Gubernacone Vil? pd', and that there 
hag been an ancient Officer (called a Bailiff) of the ſaid Town 
eleffed fo2 time-whereof, &c. upon the Monday next after Michael- 
mas Oday, and they ſet fozth a By⸗Law made, That if any Inhabi⸗ 
fant of the faiv Town ſhould be duly ele#ed to the ſain Dffice of 
Bsiliff, and ſhould refuſe to take it upon him, he ſhould forfeit and 
pay to the Coꝛpoꝛation 201. And that after the ſaid Law made, (viz.) 
upon the 3oth of Sept. anno primo Willielmi & Mariz, the Defendant 
being then an Jnhabitant and Freeman of the ſaid Town, was cho: 
{ett Bailiff, acco2ding to ancient Uſage, fo2 the year following, and 
had notice thereof; but he refuſed to take upon him the ſaid Office, 
unde actio accrevit Major & prob homin fo2 Twenty pounds, &c. 
The Dekendant pleaded Actio non; fo2 that by the Statute made 
13 Cay. 2. fo: Regulating of Cozpozations, it was amongff other 
hnegs enafted,' That: after the determination and erpiration of the 

ommiſtton v2 regulating of Coppozations (in the ſald AX men⸗ 
tloned) no perfon oz perſons ſhould fo2 ever after be choſen into 
any of the Dffices oꝛ Places (befoꝛe mentioned in the ſaid Act,) who 
within one year next befoze ſuch Eleftion Had not received the Sa⸗ 
crament of the Lozd's Supper, accowding to the Uſageof the Church 
of England; and that every perſon elecked ſhould take the Daths 


ev to, (alt be adminiftred ; and in default thercof, every ſuch 
Elettion to be vod. N 
And the Dekendant further ſaid; That he is, and at the time of the 
aid Election he was, a Pꝛoteſtant Subjeſt ok the Ring and Queen, 
va Oiſſenter krom the Church of England, and that he had not 


and, fabſcribe the Declaration (in the ſaid At mentioned) at the 
ie time as the Oath, fo2 the due Execution of the Dffice he is 


received the Satrament mithin a year befoze the ſaid Elefton,byrea- | 


ſon wheredt he was got rapable to be etefed to the ſaid Office, and 

the Elejon, by reaſon. of the ſaid Ack, was void, & hoc parat eſt 

rerificare! . 11 ahn 114 1 nue HK 
To this Plea the Plaintiffs demurred. 


In the Argument of this Caſe, Sir John Read's Caſe was cited, 2 M-4.299. 


who-ſeveral years ſince was made Sheriff of Hertfordſhire, who was 
then under an Excommunication and ſo could not receive the Sacra- 


ment; and therefoze after he had : held the Dffice koz thee Mo 


[ 
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left off, and did not a attend at the Allizes, fo2 which he was fined 5 coal. 
and after Agreement in the Exchequer, where it was inſiſted on, that 
the At of- 25 Car. 2. made fo2 pzeventing of Dangers that might 
.ariſe from Popich Recuſants, did avoid the laid Office upon hig 
not having taken the Sacrament, and he was dilabled to do jt 
by reaſon of his Excommunication ; yet he was adjudged in the 
Court of Exchequer to pap the 5001, Fine. 

But the Court held here, That the Matter pleaded by the Oelen. 
vant was a good Bar; fo2 in regard the Ad of 13 Car. 2. had ena 
fed, That none ſhould be choſen who had not received the Sacra. 
ment within one year befoze ſuch Choice; and there could be no te: 
fuſal befoze the Eleition, it was plain the Defendant. had not in. 
curred the Penalty of the By-Law. And it differedfrom the Cale of 
Sir John Read; fo2 he was once adually in the Dffice, and obliged 
thereupon to do ail things neceſſary fo? his pꝛoceeding in it: But 
here, in this Cale, to make a Dekault in the Oekendant, there nut 
HAVE been an Election antecedent, and the Election ok luch an one 

as the Defendant is, is abſolutely pꝛohibited by the Statute, 

* were alſo two Exceptions taken to the Declaration. 

Firſt, The By-Law is ſaid to have been, That if any Inhabitant 
ſhould be choſen; whereas they cannot make. By-Laws to bind 
all the Jnhabitants of the Town, but only the Freemen oz Mem 
bers of the Coꝛpozation. 

Secondly, The ulage is let corth, That the Elefion Gould be die 
Lunæ proxime poſt Feſtum Sancti MichacP Archd, and the Eletion 
ok the Dekendant is alledged to be upon the Monday, and that the 
Court can't take notice of it, 02 conſult the Almanack, as this Cale 
is, where it ought to have been ſet fozth in pleading, 

And the Court heid theſe Matters ame, and ſo Judgment 
was given fo? the Defendant. | 


Note, Mich. 6 W. in B. R. an Jnfomation was bꝛought aan 
one Larwood refuſing the Office of Sheriff of Norwich, he. bet 
thereunto duly elefep. by the City, &c. he pleaded this Statute 
13 Car. 2. The Attomey General replied, The Ack of Unifounit 
whereby every man is commanded to receive the Sacrament th? e 
_ in the year accozding to the Church-Liturgy,  * . 

To this he rejoins the new Statute of Tolleration, and upan a 
Demurter, the Bejoinder was held to be a Departure, ko; as the 
queſtion wag meerly upon the validity of the Plea, and if was ad: 
judged that this Plea was no excuſe ; fo2 that no Man ſhall be re- 
ccived to diſable himſelf, &c. And this 0 was not made m Favour 
or I but * contre: F a i 0.5 
en 0 £3 H& ,*:..} 161-30 81 
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 Dawney verſus Veſey... 


x SS xn 


kozm an award. | 201 55 | 
The Defendant demanded Oyer of the Condition, and pleaded, 


Executozs, yet the Monep was to be paid to the Executozs, fo2 
an Award creates a Duty. | | 

Ann it was objeted, That if the Defendant chould pay the Mo⸗ 
nep they could not compel the Plaintiff, who is Executrix, to re- 


- The Court held, That the ought to releaſe all Demands that 
the Teſtatoꝛ had againſt the Defendant. Vid. 1 Cro. 10 Kingwell 
and Knapman, 1 Ro. Rep. 197. 31 H. 6. tit. Barre 59. 3 Leon' 12. 
1 Roll. Abr. 420. | | | 


Harris verſus Parker. 


Midd'x ſl. OGAMUEL PARKER nuper de Staples-Inn in Debt for Root 
| Com. Midd' gen. ſum. fuit ad reſpondend' Johanni 2 Demiſes | 
Harris de placito quod reddat ei nonagint & novem libr. quas ei el 
debet & injuſte detinet, &c. Et unde idem Johannes Harris per 
' Johannem Wood Atrorn' ſuum dicit quod cum prad* Johannes 
Harris primo die Maii anno regni Domini Caroli ſecundi nuper Regis 
AngP, &c. triceſimo quinto apud paroch' Sancti Martini in Campis 
in Com' Midd' prædict dimiſiſſet conceſſiſſet & ad firmam tradi- The firſt Pe- 
diſſet ptæfat Samueli uf meſſuag ſive renementum cum pertim con- 
tinen duas Romeas in una Area (Anglice, two Rooms on a Floo?) 
KX dua Igardina & un' latrinam ( Anglice, a Houle of Office) cidem 
meſſuagio ſpectan' & un' ſtabulum dictis duobus gardinis prox ad- 
jungen que præmiſſa prædict' ſunt ſcituat jacen & exilten* in & 
ſupet acclivitatem de „ (Anglice, the Rile of —_— 
| itead) 
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Exception. 


Habendum. 


Reddendum. 


tue of De. 
miſe. 
Rent arrear. 


Afﬀtio accrevit. 


et G_ 


ſtead) cum omnibus & ſingulis zdificiis ſtructur' pomar. gardinis 
areis (Anglice, Courts) curtilagiis viis aquis aquæcurſibus boſcis ſub. 
boſcis commun commun. paſtuf & turbaſ eaſiament. commoditat. 
pficuis emolumentis & advantagiis quibuſcunque eiſdem meſſuag & 


tenement gardin. ſtabulis & ptæmiſ. jacem ſpectan velfaliqualiter per. 


tinen yel cum eiſdem tunc vl frequent habi & dimiſl. occupat. 


vel petit. aut judicat. accent teputat. capt. vel cogd»fuitle ut pars 
parce? ſive membrum inde aut eiſdem aliqualiter partinen. (exxept. 
d ſemper reſeryat; præd Johanni Harris: xecutoribus Adminiſtrato- 
ribus & Aſſignatis ſdis omnibus ta magnis arboribus :(yocat' Tim 
ber Treeg) quaf tune ſtetex. crever. & fuer. vel ad aliquod tempus 
poſtea ſtarent creſcerent vel ſorent in & ſuper præd dimiſſ. præmiſſ. 
vel aliquam pattem inde) habend & tenend præmiſſa pred? (except. 
præexcept.) eidem Samueli Parker & Aſſign ſuis a viceſimo quinto 
die Martii tunc ult . præterit. uſque plenum finem & terminum ſep- 
tem annorum extunc prox” ſequen Reddend inde eidem Johan) Har. 
ris annual reddit five ſummam octodecim librar. legalis monetæ Anglia 
ſolvend eidem Johan? Harris ad Feſta Sancti Johan' Baptiſtæ Sandi 
Michaelis Archangeli Natalis Domini Dei & Annunciation Beatæ 
Mariæ Virginis in quolibet anno per æquas & æquales portiones du- 
ran' toto termino annorum præd' virtute cujus dimiſſionis præd. $2. 


Enery by ver-] Duel Parker in prexmiſi. præd. prædimiſſ. cum pertim̃ intravit & ill a 


prædict. ptimo die Maii anno triceſimo quinto ſupradict uſque ail fe. 
{tum Sei Michaelis Archangeli anno regni Jacobi ſecundi nuper Regis 
Angliæ; & c. quarto habuiſſet: tenuiſſet & occupaſſet & quadraginta 
& quinque libr. de reddit. ptæd pro duobus annis: & dimid uniug 
anni de prad' rermino ſeptem annorum finit' ad præd' Feſtum Sandi 
Michaelis Archangeli anno quarto Jacobi ſecundi ſupradict. eidem 
Johanni Harris arretro fuer. & adhuc arretro exiſtunt & inſolut. per 
quod actio accrevit cidem Johanni Harris ad exigend* & habend' de 


præfat Samuel Parker prad* quadragint & quinque libr. de prad' 


The ſecond © 
Demiſe. 


nonagint' & novem libr. parcel. : Cumque etiam przd' Johannes Hat- 
ris viteſimo quinto die Martii anno regni dicti Domini Caroli ſecun- 
di nuper Kegis Angliz; &c. triceſimo quinto apud Paroch Sci Martini 
in Campis præd. in'Com pred? dimiſiſſet conceſſiſſet & ad firmam 
tradidiſſet præfat Samueli un' al. meſſuag. five tenement? cum pertiũ 
contine duas romeas in una area (Angf two Rooms on a Floo!) 
& dua aP gardin & um a? latrinam (Anglice, a Douſe of Dffice) 


eidem meſſuagio ult. mentionat.ſpeAtan & un af ſtabulum prox” ad- 


jungem dictis duobus gardinis ult mentionat᷑ quæ præmiſſa prædict 
uit 'mentionat ſunt ſcituat᷑ jacen & exiſten in & ſuper acclivi- 
tatem de Hampſtead (Anglice, the rife of Hampſtead - Hili) cum om- 
nibus & ſingulis ædificiis ſtruur. ſtabulis pomariis gardinis areis 
(Anglice, Courts) curtilagiis viis aquæcurſibus boſcis ſubboſcis 
commun. commun. paſtur. tut bar. eſiament᷑ commoditat. proficuis 

3 N emolu- 
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emolumentis advantagiis quibuſcunque eiſdem meſſuagio & tenemento 

gardinis ſtabulis & præmiſſis ult᷑ menconat jacen ſpectan. vel aliqua- 

nit pertinen. vel cum eiſdem tune vel frequent' habit. dimiſſ. occu- 

pat. vel petit aut judicat. N reputat. capt. vel cogn fuiſſe ut 

pars parcel? five membrum inde aut eiſdem aliqualic. pertinen? ex- 

cept & ſemper teſervatꝰ ptædict' Johanni Harris Executoribus Ad- 

miniſtratoribus & Aſſign. ſuis omnibus ta? magnis arboribus (vocat. Exception. 

Timber Trees) qua? tunc ſtetet' crever. & fuer. vel ad aliquod 

tempus poſtea ſtarent creſcerent vel forent in & ſuper prædict 

dimiſſ. prædemiſſ. ule” mendonat' vel aliquam partem inde Habend & Havens. 

renend' prædictꝰ meſſuag. & præmiſſ. ule” menconar” cum pertin' 

(except. præexcept.) pradia' Samucli Parker a prædict' viceſimo 

quinto die Martii anno triceſimo quinto dicti Domini Caroli ſecundi 

nupet Regis Ang, &c. ad voluntat' eorundem Johannis & Samuelis 

& quamdiu ambabus partibus prædict. placuerit reddend' & ſolvend. Reddend. 

proinde prædict' Johanni Harris reddit. ſive ſummam legalis moner, 

Angliæ ad ratam (Anglice, after the Rate) octodecim librar. per 

annum duran* continuacon. dimithon. prædict' ult. mentionat. 

Virtute cujus quidem dimiſſionis ult. mentionat. idem Samuel 

Parker in præmiſſ. prædict' prædimiſſ. cum pertin' ult. men- 

Conat. intravit & a tempore dimiſſion' ilP ult' mendonat. uſque ad fan, ad of 

Feſtum Sancti Michaelis Archi. anno regni Domini Jacobi ſecundiè 

nuper Regis AngPy, &c. quarto habuiſſet & occupaſſet & quinqua- 

gint. & quatuor libr. reddit prædict. pro tribus annis finit. ad 
tædict. Feſtum Sancti Michaelis Archi anno quarto Jacobi ſecundi 

upradict' ad ratam (Anglice, after the Rate) octodecim' librar. per Nen aa 
annum eidem Johanni Harris debi? arretro & inſolut. fuer. & adhuc 

arretro & inſolut* exiſtunt per quod acco accrevit eidem Johanni 

Harris ad exigend' & habend' de præfat᷑ Samuele Parker eaſdem quin- 

quagint & quatuor libr. ult' menconatꝰ de prædict' nonagint. & 

novem libr. reſid' 2 tamen Samuel Parker licet læpius tequiſit. 

&c. ptædictꝰ quadragint. & quinque libr. primo mendonat. ac præd 
quinquagint: & quatuor libr. ult. menConar. eidem Johanni Harris 

nondum reddidit nec aliquam inde parcel? fer ilP ei hucuſque reddere 

omnino contradixit & adhuc contradicit Unde dicit quod deteriorat 

eſt & dampn habet ad valenc' decem lib, Et inde producit ſectam, &c. 

Et prædict. Samuel per Carolum Townſend Attorn' ſuum venit The Defendany 
& defendit vim & injur. quando, &c. Et dicit quod prædict Johan- Pf nn 
nes Harris acconem ſuam prædict. verſus eum habere non debet Quia bab in rene- 

dicit quod prædict Johannes Harris tempore dimiſſion. prædictarum pore dimilho- 

ſoperius fieri ſuppoſit' nichil habuit in tenementis ptæd cum pertin. ie Have 
unde ſupon' dimiſſion* il fieri Et hoc parat' eſt verificare Unde pe- {aidtemporibus 


f * 3 i . dimiſnonis.“ 
tit Judicium i pradict. Johannes Harris acconem ſuam præd verſus 
eum habere debet, &c. 
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The flair Et prædict' Johannis Harris dicit quod per aliqua per prædict 
replies, chat Samuelem Parker ſuperius placitando allegat' ipſe idem Johannes ab 
miles, one ]. S. accone ſua præd' verſus eum habend' præcludi non debet Quia 
demiſedto hm dicit quod diu ante tempora prædict' ſeparal dimiſſion' per ipſum 
Years, Johannem præfat' Samueli de tenementis prædict' ſuperius in Nar- 
racone prædictꝰ menconat eſſe fact ſcilicet decimo tertio die Novem- 

bris anno regni Caroli ſecundi nuper Regis Ang] viceſimo ſexto Præ- 

nobilis Carolus Henricus Dominus Wotton Baro de Wotton in Com̃ 

. S. demiſed Kane apud paroch. Sancti Martini in Campis in Com Midd' præd 
8 8 dimiſit conceſſit & ad firmam tradidit præfat' Johanni un' peciam 
ſive parcel? terræ unacum antiquo meſſuagio & horreo exiſten ſupcr- 

inde ſcitua᷑ & exiſten in Hampſtead prad' in Cond prædict' con- 

tine dimidium unius acræ terrz cum pertinen unde tenement. 

præd' in Narracone præd' menconat᷑ fore dimiſſa ſunt parcel? Hab 

For 41 Years. & tenend' præmiſſ. ill! præfat᷑ Johanni Harris Executoribus & Aſſign 


ſuis a Feſto Sancti Michaelis Archi. tunc ult. præterit' uſque ad ple- 


#.S. havnz num finem & terminum quadraginta & unius annorum extunc prox 


then good 


Right and Ti. ſequep plenar. complend' & finiend' (præfat' Carolo Henrico Domino 
den Pons. Wotton adtunc & ibidem plenam poteſtarem jus & titulum ad 
predic peciam & parcel? terræ & præmiſſ. prædictꝰ cum pertinen 
dimittend' & concedend' pro prædict. termino quadraginta & unius 

annorum habente) Virtute cujus quidem dimiſſionis idem Johannes 

Harris poſtea ſcilicet eodem decimo tertio die Novembt᷑ anno regni 

Entry and pol dicti Domini Caroli ſecundi Regis viceſimo ſexto in ptædict peciam 
; ſive parcel? terræ meſſuag & horreum cum pertin intravit & 
fuit inde poſlciſionar' pro reſiduo prædict. termini quadraginta & 

unius annorum Et ſic inde poſſeſſionat' exiſten idem Johannes 


And demiſed primo die Maii anno regni dicti Didi Caroli Regis triceſimo quinto in 


duant. Narradone præd' ſuperius menConar' apud paroch' Sancti Martini in 


Campis prædict' in Com prædict. dimiſit præfat Samueli tenementa 
prædict' in Narratione prædict' ſuperius mentionat. cum pertim modo 
& forma prout idem Johannes ſuperius verſus eum narravit Et hoc 
para? eſt verificare unde petit Judicium & dehitum ſuum præd' una 
cum dampnis ſuis occone detentionis debiti illius ſibi adjudicari, &c. 


The Defendans Et præd Samuel dic' quod prædictum placitum præd Johannis 


demurrs to the 


Plaintiff s Re. ſuperius replicando placitat. materiaque in codem content' minus fſuf- 


rücation. ficien* in lege exiſtunt ad præd Johannem actionem ſuam præd ha- 


bend' manutenend' quodque ipſe ad placitum illud modo & forma 
præd placitat᷑ neceſſe non habet nec per legem terræ tenetur reſpon- 
dere Et hoc parat eſt verificare unde pro defectu ſufficien rep? ipſius 
Johannis in hac parte idem Samuel pet' Judicium Et quod præd Johan- 
nes ab actione ſua præd' verſus cum habend præcludatur, &c. 


HDenr. Trinder. 
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Et prædictꝰ Johannes dicit quod placitum dia 11 The Defendant 
„Nene * _q pradiet per ipſum e pe 


Johannem modo & forma prædict' ſuperius replicando placitat' e 


materiaque in eodem content᷑ bond & ſufficien in lege exiſtunt ad 
ptædictꝰ Johannem actionem ſuam prædict habend manutenend 
Quod quidem placitum materiaque in eodem content' ipſe idem 
Johannes parat! eſt verificare & probare prout Cur', &c, Ex quia 
predic” Samuel ad placitum ilP non reſpond* nec il hucuſque 
aliquali? dedic' ipſe idem Johannes petit Judic & debitum fiium 
predic” cum unde dampnis ſuis occone detenconis debiti præd' ſibi 
adjudicari, &c. Sed quia Cur. hic de Judicio ſuo de & ſuper ptæ- 
miſſis reddend* nondum adviſatur Dies inde dat eft partibus prædict 
coram Juſtic' Domini Regis & Dominæ Reginæ apud Weſt) uſque 


de Judicio ſuo de & ſuper præmiſſis ilP audiend eo quod 


Cu? hic inde nondum, &c. 


Harris verſus Parker. 


IN an Action of Debt fo2 Rent the Plaintiff declared, That he a 


demiſed at the Parich of St. Martin in the Fields in the County of 
Middleſex, to the Defendant a Meſſuage, Barn and Gardens, with a 
Stable adjoining quæ præmiſſa præd' ſunt ſcituat jacen ex exiſten in 
& ſuper accliviratem de Hampſtead (Anglice, the riſe of Hampſtead 
Hill) to hold to the Defendant fo2 ſeven Years at 1831. per Annum 
Rent, &c. and declared of another Demiſe at Sr. Martin's akoze⸗ 
laid, ok another Meſſuage, &c. ſcituate as afozeſaid to the De- 
fendant, to hold at TUill at the like yearly Rent, &c. and ko go l. 
- koꝛth to have been due upon the ſaid ſeveral Oemiſes, he bzings 
the Ackion. | 

The Defendant pleaded, That the Plaintiff tempore dimiſſionum 
ptæd' nihil habuit in Tenementis przxd. 


The Plaintiff replied, That ante tempora prædict. ſeparal dimill. 
the Loꝛd Wotton demiſed to the Plaintiff, the ſaid Beſſuage and 
INemifſes fo2 the Term of one and fozty Pears (ipſo Com Wor- . 


ton plenam poteſtatem jus & titulum ad præmiſſa & ea dimittend? 
pro termino præd habente) and that the Plaintiff did enter by ver⸗ 


tue of the ſaid Demiſe, and being poſſeſſed of the Pꝛemiſſes made 


the ſeveral Demiſes to the Defendant prout, &c. 

To this the Defendant demurred 3 

Fo that the Plaintiff in his Replication hath ſet fo2th no Title in 
= Low Wotton, noz ſhewn what Eſtate he had, oz that he had any 

ate. | 

As to that the Court inclined, That the Replication was well 
enough, but they took the Bar not to be well pleaded; koz the 
Plaintiff declared of two Demiſes, and the Bar ts, that rempore 


dimiſſionum præd' nihil habuit, whereas it ought to have been 
diſtintly 


= = w 1 


= * . 
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diſtinily pleaded, that he had nothing at the time ok either of the 
Demiſes, fo2 the Declaration is of two Demiles; and the time 
being put in the ſingular number, it cannot be carried to both, and 
'tis not like pleading Non Aſſumpſit to a Declaration, containing 
ſeveral Pꝛomiſes. Vid. Palmer's Rep. ꝗ Quo Warranto was bought 
againſt a Coppozation fo? ſeveral Franchiſes, and the y pleaded a 
Paeſcription to one, and a Charter as to another, &c. and con: 
cluded eo warr clamant; and that was held gaod, and fo Judy: 
ment there was given fo2 the Plaintiff niſi cauſa. 1D 
Blit then it was moved at another day, That the Declaration 
was not good fo2 the Meſſuage and Pꝛemiles demiled, fo2 they are 
ſafd here to be Scituate in & ſuper acclivitat. de Hampſtead, which 
is a deſcription of the Scituation ; but here is no Aill laid oz lieu 
conus foꝛ a Jury, and of this the Court doubted. Poſtea 270. 


Every verſus Carter. 


tndevieacne ag. Staff. ſſ. IO HANNES CARTER nuper de Burton ſuper 
tumpfir udoeon Trent in Com' prædict' Dper Attach. fuit ad reſpon» 
le, dend' Johanni Every Armig. de placito Tranſgr. ſuper Caſum, &t. 
Et unde idem Johannes Every per Iſaacum — Attorn ſuum 

queritur quare cum prædict Johannes Carter primo die Marti 

anno regni Dominorum Regis & Regin' nunc, &c. primo apud Tur- 

bury indebitat' fuiſſet eidem Johanni Every in cent. nonagint. & 

quinque libr. legalis monet' Ang? pro denar. p eodem Johanne Every 

$ ad ejus uſum per prædict' Johannem Carter ante tempus il? 
n habit“ & recept' & fic inde indebitat' exiſten' idem Johannes 
the Plaincif's Carter in conſ. inde ſuper ſe aſſumpſit & eidem Johanni adtunc & 
ws ibidem fidelit. promiſit quod ipſe Johannes Carter prædict' centum 
nonagint' & quinque libr. eidem Johanni Every cum inde poſtea 

requiſit. eſſet bene & fidelit' ſolvere & contentare vellet Cumque 

etiam idem Johannes Carter poſtea ſcilicet eiſdem die & anno ult 
menconar' apud Turbury prædict indebitat' fuiſſet eidem Johanni 
For Money laid Every in ducent' libris ſimilis legalis monet' AngP pro denar. pro 


aut for the 


2 ptæd. Johanne Carter & ad ejus inſtanè & requiſiconem per ptædict 


Johannem Every ante tempus ill depoſit' & ſolut' Et fic inde inde- 
birar' exiſten idem Johannes Carter in conſ. inde ſuper ſe ailumpſic 
& eidem Johanni Every ad tunc & ibidem fideiit* promiſit quod 


Po: Money bor- IPle idem Johannes Carter prædict ducem' libr. ulc' menconat' exdem 
age the. Johanni Every cum inde poſtea requilit” eſſet bene & fidelit᷑ ſolvere 


& contentare vellet Cumque etiam præd' Johannes Carter poſtea 
ſcilicet eiſdem die & anno ult' menconat' apud Turbuty ptædict 
indebitat' fuilſer eidem Johanni Every ia vigint' libr. legalis monet 
Ang? pro denar. de codem Johanne Every per prædict Johan Carter 


ante 
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the MY ance compusfP--habir” mutuaf & recep? & ſie inde ihdebitaf ex- 

ime ilten idem Johannes Carter in cons inde ſuper ſe aſſumpſit & eidem 


and Johapni Every adtunc & ibidem fideliter ptomiſi quod ipſe Johan- 


ing ae e hr vigint' libr. eidem Johanni Every cum inde poſtea 

ght requiſit e ed bene & ſideliter ſolvere & contentare vellet Cumque | 
da aim præd Johannes Carter poſtea ſcilicet die & anno ult' mentio- | 
0h: nat apud Turbury præd' indebitat' ſuiſſet eidem Johanni Every in 0 
dg: centum libr. ſimilis legalis monetæ Angliæ pro arreragiis debit eidem For Moner de 

ſohanni Every per prædict Johannem Carter ſuper quodam comps forth 

ion inter eundem Johannem Every & prædictum Johannem Carter ante 32559 a2 5. 

are tempus ilP habit & fact' & fic inde indebitat' exiſten idem Johan- | 

ich nes Carter in cons inde ſuper ſe aſſumpſit & eidem Johanni Every 

ey adtune & ibidem fideliter promiſit quod ipſe idem Johannes Carter 


prædꝰ centum libr. eidem Johanni Every cum inde poſtea requiſir, * 
eſſet bene & fidelir' ſolvere & contentare vellet præd tamen Johannes 
Carter præd ſepara? promiſſio ac aſſumptiom ſuas præd mi cu- 
trans {ed machinans & fraudulenter intendens eundem Johannem E- 
very in hac parte callide & ſubdole decipere & deſraudare præd ſe- 
Yer para? dena ſummas eidem Johanni Every nondum ſolvit nee ipſum The Pena 


non ſolvit che 


pro eiſdem aliqualiter hucuſque contentavia licet adinde idem Jo- 4 bum 


* hannes Carter poſtea ſcilicet ſecundo die Martii anno regni diftorum 

Im Dominorum Regis & Reginæ nunc, &. primo & ſæpius poſtea apud 

ti Turbury præd per præd Johan Every requiſit' fuiſſet ſed ill' ei ſol- 

* vere aut aliqualiter pro eiſdem contentare omniao hucuſque recuſa- 

& vit & adhuc recufat ad dampnum iplius Johannis Carter ſexcent᷑ libr 

ry Ec inde producꝰ ſectam, &c. 8 - | aa IOBTI | 

il Et prædictus Johannes Carter per Thomam Porter Attornatum a «© the 5: | 

es ſuum venit & defendit vim & injuriam quando, &c. Et quoad pri- 2% Kone. | 

& mam & ſecundam promiſſion & aſſumption' ſuperius mentionat᷑ die Detendznr 

m quod prædictus Johannes Every actionem ſuam prædict' inde verſus — ng 

ea eum habere non debet quia dic quod ipſe idem Johannes Carter ad “ . 

* aliquod tempus infra ſex annos ante diem impetrationis brevis ori- f 
ile ginalis ipſius Johannis Every non aſſumpſit ſuper ſe modo & forma 

Ree prout prædict' Every ſuperius verſus eum queritur Et hoc patatus 

10 eſt verificare Unde petit Judicium fi præd. Johan. Every actionem s tir 

N ſuam prædict. inde verſus eum habere debeat, &c. Et quoad tertiam er 

e- & quartam promiſſion' & aſſumption. in narratione ſupetius men- =- 

lic tionat' idem Johannes Carter dicit quod ipſe non aſſumpſit ſuper ſe 

* modo & forma prout prædict' Johan. Every ſuperius inde verſus eum 

os queritur Er de hoc ponit ſe ſuper patriam & prad* Johan Every ſimili- \ 


* ter, &c. 
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asto dhe fut Et præd. Johan Every quoad præd. placitum præd. Johan Carter 
and fecond quoad primam & ſecundam promiſſiom & aſſumption. in narr. pd ſu- 
Planrifreplies perius mentionat᷑ digit quod ipſe per aliqua in eodem placito pra: 
and eigen allegat ab actione ſua Fee verſus eum habend. præcludi non 
dae out e debet quia dic quod ipſe idem Johan uy poſt promiſſion & al. 
«ichin the ix ſumption prædict. in forma ptædicta fact ſeilicet undecimo die Maui 
Years. anno regni Domini Jacobi ſecundi nuper Regis Angliz ſecundo 
| | pro recuperation. dampnorum ſuorum occaſion non performation 
Tve ſoing out Fromiſſiom & aſſumptiom il? proſęcut᷑ fuiſſet extra Cur̃ Cancella? 
>che Original, dicti nuper Domini Regis quoddam breve otigina? dicti nuper Regis 
in hac parte verſus prædict. Johannem Carter tune Vic' Com. 
Stafford direct retornabi? coram tunc Juſtic' dicti nuper Regis apud 

Weſtm̃ in Craſtino Sanctæ Trinitatis tunc prox' ſequem reſpondend 

Ea intentione eidem Johan, Every ea intentione quod præd Johan: Carter capere- 
ro declare . tur & atreſtaretur & idem Johan Every ſuper comparenr' prædic 
en a. Johan Carter in eadem Curia ad ſectam ejuſdem Johannis Every ſe. 
cundum conſuetudinem Curiæ hic uſitat᷑ & approbat' pro recupera- 

tion dampnorum ſuorum occaſione non performation promiſſion & 

And that he Aſſumption ilP ſuperius mentionar'. narrarec quodque prædict' Jo- 
promiſed with- han” Carter infra fex annos prox ante diem impetrationis ejuſdem 
year, brevis originat in hac parte aſſumpſit ſuper ſe modo & forma prout 
idem Johan Every ſuperius verſus eum queritur Et hoc pet quod in- 

quiratur per Patriam. 21 fot nt 45 F 

Tc erate Et prædict' Johannes Carter pet auditum prædict' brevis original. 
craves Oyer of præfat Johan Every ſuperius replicando mentionat' Et ei legitut in 
the Onginal- hæc verba Jacobus ſecundus Dei gratia.-Angliz Srotiæ Franciz & 
Hiberniæ Rex Fidei defenſor, &c, Vie Staff. ſalutem Si Johan Every 

And hach it. Armig' feè te (ecur de clamore ſuo pros tunc pone per vad' & ſalvos 
pleg Jehan Carter nuper de Burton ſuper Trent in Com̃ tuo Dyer 

quod ſit coram Juſtiè noſtris apud Weſtm̃ in Craſtino Sanctæ Trini- 

tatis oſtens quare vi & armis elauſum ipſius Johannis Every apud 

Turbury fregit & aP enormia ei intulit ad grave dampnum ipſius 

Johannis Every & contra pacem noſtram & habeas ibi nomina pleg & 

hoc breve Teſte meipſo apud Weſtm̃ 11 die Maii anno regni noſtti 

ſecundo Elweſe. Johan Doe pleg de pros Richardus Roe Infrano- 

minat. Johan nichil habet in balliva mea per quod attach' poteſt Jo- 


Thie Wir u i Rath? Cope Armig Vic Quo lecto & audito idem Johan Carter dic 


nor 2-rant. quod præd' Johan Every ad monſtrand* idem breve originale ſupe- 
on. rius replacitando mentionat' ad warrantizandum narrationem ſuam 
przd* modo verſus eundem Johan Carter fact & declarar' admitti ſeu 

recipi non debet Quia dic quod breve originale unde przd Joha® 

Every ſuperius modo narravit eſt de placito quare cum prad* Johan 

Carter primo die Martii anno regni Dominorum Regis & Reginz 

nunc, &c. primo apud Turbury indebitat᷑ fuiſſet eidem Johan' Every 

in centum nonagint' & quinque libr. legalis monetæ Angliæ pro 

denar. pro eodem Johanne Every & ad ejus uſum per prædict 8 

3 arter 
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Carter ante tempus ilP habit & recep” & ſic inde indebitar” exiſted 


idem Johan Carter in cons inde ſuper ſe aſſumpſit & eidem Johan 
Every adtunc & ibidem fidelit promiſit quod ipſe idem Johafd Car- 
ter prædict centum nonaginta & quinque libras eidem Johan Every 
cum inde poſtea requiſit' eſſet bene & fidelit ſolvere & contentare 
vellet Cumque etiam idem Johafd Carter poſtea ſcilicet eiſdem 
die & anno ult” menconar' apud Turbuty prædict' indebirar* fuiſſet 
eidem Johanni Every in ducent? libris fin 

pro denar. pro ptædict Jchan Carter & ad ejus inſtanè & requiſi- 


eonem per præd Johan Every ante tempus illud depoſit & {olut 


& fic inde indebitat' exiſten idem Johan Carter in cons inde ſuper 
ſe allumpſit & eidem Joha Every adrunc & ibidem fidelit” pro- 
miſit quod ipſe idem Johañ Carter præd ducent' libras ult” men- 
conat' cidem Johan Every cum inde poſtea requiſit' eſſet bene & 
fidelit ſolvere & contentare vellet Cumque etiam præd' Johan 
Carter poſtea ſcilicer eiſdem die & anno ul? mendonat᷑ apud Tut- 
bury pred. indebitat᷑ fuiſſet cidem Johan Every in viginti ſibr. lega? 


monet Ang pro denar. de eodem Johan Every 1. ptædꝰ Johan 
ic 


Carter ante tempus ill“ habit mutuat & recept' & ſic inde indebitat 
exiſted idem Johan Carter in cons inde ſuper ſe aſſumpſit & eidem 


Johafd Every atrunc & ibid” fideliter promiſit quod ipſe idem Johan 


Carter præd' viginti libras eidem Johan Every cum inde poſtea 
requifit” eſſer bene & fidelit ſolvere & contentare vellet Cumque 
etiam præd. Johan Carter poſtea ſcilicet eiſdem die & anno ult' 
menconat᷑ apud Turbury pd indebitat᷑ fuiſſet eidem Johan Every in 
centum libris ſimilis legalis monet Angf pro arreragiis debif eidem 
Johan Every per præd Johan Carter fuper quodam campo int eun- 


dem Johan Every & præd' Johan Carter ante rempus ilf habit & fact 


& fic inde indeditat᷑ exiſte idem Johan Carter in cons inde ſuper fe 
aſſumpſit & eidem Johan Every adtune & ibidem fidelit promiſit quod 
ipſe idem Johan Carter przdit' centum libras eidem Joha Every 
cum inde poſtea requifit eſſet bene & fidelit᷑ ſolvere & contentare 
vellet præd tamen Johan Carter ſepara? promiſſion & affumpeon 
ſuas præd' minime curans ſed machinans & fraudulent intendens eun- 
dem Johan Every in hac parte callide & ſubdole decipere & defraudare 
ptæd' denar. ſummas eidem Johan Every nondum ſolvit nec ipm̃ pro 
eiſdem aliqualitꝰ hucuſque contentavit licet adinde idem Johan Car- 
ter poſtea ſcilicet ſecundo die Martii anno regni dictorum Domino- 


rum Regis & Regin nunc. &c. primo & ſæpius poſtea apud Turbury 


pred? per præd Johan Every requiſit᷑ fuit ſed ilP ei ſolvere aur aliqua- 
lit? pro eiſdem contentare hucuſque omnino recuſavit & adhuc recuſat 
ad dampnum ipſius Johan Every ſexcentarum librarum, & c. Ad quod 
quidem breve origina? ipſe præd' Johan Carter in Cur' hic ad ſectam 
præd' Johan Every comparens ptæd' Johan Every ſuperinde verſus 
eundem Johan” Carter de præd. placito in eodem brevi original? ult” 

LI ſpec 


ilis legalis moner” _ 
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ſpec narravit & non ſuper brevi originali pred per preditum. Jo- 
hannem Every ſuperius replicando ſuppoſit Et hoc parat' eſt verifl. 


care unde pet Judicium ſi prædict' Johannes Every ad monſtrandum 


And prays prædicxum breve originale ſuperius replicando menConat* ad » arran- 

lohstber the dizandum narracon” ſuam prædict' modo verſus eundem Johan Car- 
Plintif ſhall ter fact & declarat admitti ſeu recipi debeat. &c. | 

red to k + . . 

ſer forth thar Ec ptædictus Johannes Every dicit quod placitum prædictum per 

The Plainrif prædict Johannem Carter modo & fprma prædict ſuperius rejungen- 

demurso the 40 placitat materiaque in codem content minus ſufficien' in lege exi- 

ſtunt ad quod ipſe idem Johan Every neceſſe non habet nec per legem 

terræ tenerur aliquo modo reſpondere. Et hoc parat eſt verificare 

Unde pro deſectu ſufficien rejunceon' in hac parte ipſe idem Johannes 

pet. Judicium & dampna ſua, occon' non performacon' promiſſion & 

aſſumpcon' il? ſibi adjudicari, WWW Saree 

The Deſendant Et prædict' Johannes Carter ex quo ipſe ſufficien' materiam in lege 

jars in Ve- ad præfat Johan” Every ab accone ſua prædict. verſus eum præclu- 

dend' ſuperius allegavit quam ipſe parat eſt verificare Ac quam qui- 

dem materiam ptædict Johannes Every non dediò nec ad eam ali. 

ualif. reſpond' led. verificadon ill admittere omnino recular ut prius 

pet Judicium Et quod prædict Johannes Every ab acCone. ſug, pra- 

dict inde verſus cum habend? præcludatut, &c. Er quia Juſtic hic ſe 

adyiſare volunt de & ſuper præmiſſ. unde partes prædict poſuet ſe in 


Judicium Cur. priuſquam Judicium inde reddant dies dat eſt partibus 
ptædict hicuſque a die Sancti Michaelis in tres Septimanas de audi- 
endo. inde Judicio, ſuo eo quod iidem, Juſtic' hic inde. nondum, &c. 
Er tam quoad triand' exitum præd inter partes prædict. ſuperius 
junct' per Nera quam ad inquirend' quæ dampna præd' Johan 
Every ſuſtinuit occone præmiſſ. ſuperius mendonat', unde partes 
ptæd poſuer' ſe in Judicium Cur. ſi contingat Judic' inde pro pra 
Johan, BYecy verſus præfat Johannem Carter inde reddi Præcept elt 


Vic quod Venire fac hic à die Sanctæ Trinitatis in gres Septimanas 
duodecim, 8c. per quos, &c. Et qui nec, &c. Ad recogn', &c. quia 
* : | | . 1610 „ 
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Every verſus Carter. 


Nan Indebitat' Aſſumpſit, the Plaintiff declared upon ſevergt 
Pꝛomiſes. | PLES ; | 

Che Defendant pleaded the Statute of Limitations, __ _ 
- The Plaintiff replied, That before the fix Years were elapſed he 
profecuted an Ozginal againſt the Defendant, returnable, cocam 
tune Juſticiariis Jacobi ſecundi nuper Dom' Regis apud Weſtm' 
ad reſpondend” eidem Johanni Every ea intentione quod prizt Johannes 
Carter capiatur. Et idem Johannes Every ſuper comparentiam prad' 
Johannis Carter in eadem Cur” ad ſeftam-ipfius Johannis pro recu: 
peratione damnor* ſuor. occaſione non performationis promiſſ. illor. 
{uperius'mentionat” natraret quodque prædꝰ Johannes Carter infra (ex 
annos proxime ante diem impetrationis ejuſdem brevis otigina? in 
hac parte aſſumpſit ſuper ſe modo & forma prout, &c. Et hoc petit 
quod inquiratur ber fen.. 
Et præd' Johannes Carter petit zuditum præd“ brevis origina? & 
ei legitur in hac verba. Jacobus ſecundus, & c. Vicecom' Staff. ſalu- 
tem Si Johannis Every Ar. fee* te ſecurum de elamore ſuo proſequenc 
tune pon oo vadios & ſalvos plegios Johannem Carter, &c, quod fir 
coram Juſticidriis noſtris apud Weſt, ''&e. oſtens quare vi & armis 
elauſum ipſius Johannis Every apud Turbury fregit & alia enormia 
ei iutulit ad grave damaum, & c. Quo lecto & audito idem Johannes 
Carter dicit quod præd' Johannes Every ad monſtrand idem breve 
otigioa? ſupetius replicando mentionat ad warr. narrationem ſuam 
ptæd mods verſus eundem Johannem Carter fact admitti ſeu recipi 
non debet quia dicit — breve otigina unde præd Johannes ſu- 
perius modo narravit eſt de placito quare cum præd Johannes Carter 
inde bitatus ſuiſſet eidem Johanni Every, &c. ad quod quidem breve 
originaP ipſo eodem Johanne Catter in Cur. hie compatente ptæd 
Johannes Every ſuperinde verſus eund Johannem Carter de placiro 
in eodem btebi origina?: ule ſpecificat᷑ narravie & non ſuper breve 
otiginap præd per pred Johannem Every ſuperius replicando menti- 
nat ad warrantizand nart᷑ ptæd & hoc parat eſt verificate unde petit 
Judic', &c. Pc 
To thts the Plaintfff demurren; fo? it was laid, That it was ac- 
toꝛding to'the courſe which ol late time had obtained in this Court, 
to veclare in any Adidn upon Clauſum ſtegit, as they ds upon a 
Latitat in the Ring's Bench, _ | 1 
Che Court agreed it was the Pꝛudtte not ſettled in the Court, 
to take out dutch Duginal in u Clauſum ſregie, and to declare ſuper 
Aſſumpſit, oꝛ the like; but whether this were ſufficiently let foꝛth in 
the Plaintiff's Replication, fo2 he mentions nothing of the courſe 
of the Court, but that he pꝛolecuted ſuch a Mrit ca intentione tg 
13 | 4 declare; 
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declare: And the Court being infozmed that there were a great 5 

manp Pꝛecedents in this manner, the Court appointed them ta be c 

looked into. Et Adjournatur. ft 

| a 

Lade verſus Barker. 2 1 - 

| Ante 199, ÞP Keplevin the Plaintiff declared of a taking at a plate talled the i 
e, 14 Acres at Barham in Kent: The Defendant avowed, ko; that ft 
Robert Lade being (eized in Fee of the (aip 14 Acres by Judenture i 


between him and Nicholas Marſh, in Conſideration ot one hundzey 
pounds paid unto him by the ſald Nicholas, granted a Rent of 8 |. | * 
r Annum, to the (ain Nicholas and his Þeirs out of the Pꝛemiſ. 10 
es, with power to diſtrain; and the ſaid Nicholas being ſeized n 
Fee of the ſaid. Rent, by his Will in CAlriting deviſed the ſaid 
Rent to Richard Marſh, Son of. the ſaid Nicholas, and his Þeirg, 
and diedſeized as afoxcſaid Anno 1675. And the ſaid Richard Marſh 
being leized in Fee of the ſaidRent, by vertue of the laid Devile by 
3 2 dated the zoth. ot Aygult 32 Car, z. nuper Regis, be: 
i Vent. 137, Fen. Im the ſaid Richerd of the one part, and Nichelas Marlh, 
133,%c. _ Son of the laid Richatd, of the other part; which Indenture the 
Dekendant N e n Temt, in Conſderation of al Love 
to the laid Nicholas his Don, mn 5 1. in Monen ta be paid an- 
uually to the (aid Richard during his Lite ; he. did give. and grant 
to. the ſaid. Nicholas Marth, his Dtirs and aſigna, the ſaid Rent 
ok 8,1. per Annum, ta the uſe of the ſaid Nicholas Matſh, his Þeirs 
Alügng. and then the Dekendant ſaith kurther iu this matter, 
uz. quidem conceſſio ult meationat. aullo attornamento vel alia 
Executioue ſuperinde fact! exiſten præter ſolam ſigillationem & de+ 
liberationem inde opefavit per viam conventionis prad'. Richardi 
Maiſh, ſtare ſeiſir ad uſus in eadem conceſſione mentionat' per 
quod & xigore Statuti fact, &c. de uſibus in Poſſeſſionem transfered 
præd' Nicholaus Marſh, fuir & adhuc eſt ſeiſit' de præd' annuitate 
octo libtarum in Dominico ſuo ut de feodo; AND £02 4 l. Arrear of 
the ſald Rent as Bailiff to the ſaid Nicholas Matſh, he makes Co- 
nulance, nnr No *:5 1 So fr, 25 Net 
Co this the laintiff demurred. 


- 
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- Firſt, This ista Gant by Richard 10 Nicholas, and fa void 
without gttozument oꝛ Gnrollment; and being intended to 
1 1252 88 à Want, call nat wo as a: Covenant to ſtand 1 
M31IW 0 nee 16.1 $ 
x - Secoudly, The Deſendont bath pieaded it as a Gzant ; and what 
; be ſaith after in the Apo, 40 let loꝛth ham the Deep ſhould wo!k, 
5 is van and idle. . ie ee % 007 fn gt 
e 343 76 ehen een 29 of 011013257715 JU n 
ein: £5 HN If 3643 309 (334th 
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As to the firſt Point, the Court held, This Deed having no Ete⸗ 
cution to make it woꝛk as a Gꝛant, it ſhall operate as a Covenant to 
ſtand ſeiz ed. Mod, Rep. 178, Sande and Savin's Caſe, A Gant of 
a Rent to his Kinſman fo2 Life, there vi. no Attoꝛnment, it raiſed 
an Ale by way of Covenant; but the Pleading the Court held imper⸗ 
tinent, fo2 inſtead of Pleading of this Gzant accoding to the effect 
of it in Law, (viz.) Ag a Covenant to ſtand ſeized, he ſets fo2th the 
matter in Law, and how it ought to be conſtrued, and becauſe they 
would not countenance ſuch vain and impꝛoper Pleading, the Cale 
was apfourned. . Poſtea 266. 35 


. 


8! 4 2 * 
Ann Ot 320393; 31 31Gb." n 2: 
+} 21 1 "3 391 0 0 [ +: : +>; 4 * F 1 
e Biddulph verſus Daſhwood, © 


JN an Attion of Debt for 90 l. The Plaintiff declared Quoc cum 216-299: . 
recuperaſſer coram Juſticiariis de Banco apud Weſtm̃ 90 l. pro 


daft) iyetinſt the Detendant, 12 pet tecord & ptoceſſ. quæ Do 
Rex & Regina coram eis cau 


erroris in ciſd* corrigend* venire fac 

& quæ in Cut qicti Domini Regis & Doi Reginæ in pleno robore & | 

—_ remanent minime revorat pleſd apparer per quod actio accre- | 
JT e. wb. % Ty NI"? * * — _ CN” | 


- To this the Defenvant demurred, ſuppoſing that the Judgment 
was Gtpended do far that an Action of Debt could not be byought 
upen 8 the Crit at Erro: But the Court bew, It the * d. .. 
Orke could trrfi> upon this he ought not to have demdarted ; 
dit foihave pleaded ſpecialſy, and demanded Judgment, ik the 
PRE thould be anfivered pending the CUrtt of Erraz? So Judg- 
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In Communi Banco. 
Anonymus. 


| Refpaſg quare clauſum fregit & divetſas pecias Maheremii ce- 
pit, &c. Judgment by default upon the TUrit of Enquiry 
returned, The Judgment was. ſtayed fo2 the uncertainty or 
the Declaration. * 


jane Tregonwell, Vid. Executrix of john Tregonwell againſt 
2 „ anc 617m dS x 


FN an Aion of Debt fo2 Rent, the Plaſntiff declared in this man. 
ner, That Frances Fen and John Tregonwell the 23D of January 
24 Car. 2. did demiſe to the Defendant certain Lands fo; 24 Pears, 
reſerving 20 1. per Anoum to the ſaid Frances during her Life, - and 
after. herDeceaſe-to the ſaid Tregonwell, his Executozs and Admi- 
 niſtratozs, and' ſet fozth Frances to be dead; and that the Mo fee 
-gonwell being poſſeſſed of the Reverſion of the, Pꝛemittes, pro fer- 
mino annor* adtunc & adhuc ventur. the 4th of May 30 Car 2, made 
his Will, anv thereof mave the Plaintiff. bis Erecutrir and died, 
and that ſhe took the Erecutrirſhip upon her, and by vertue thereof 
became poſſeſſed of the ſaid Reverſion, and koz 30 |. fo2 a Pear and 


halt 's Rent accruing after, ſhe bꝛougbt the action. 
The — pleaded an inſufficient Plea, and the Plaintiff 
And Judgment was given again the Plaintiff upon the inſuffici- 
encyof the Declaration, fo2 there is no good Title ſet fo2th to the 
Plaintiff foz the Rent; fo2 tis not ſaid that Tregonwell was at the 
time of the Leaſe, pofſeſſed of the Lands pro Termino annorum, &c. 
but that at the time of making his TU, and that might be upon the 
creating of ſuch Eſtate ſince, and the Rent might not belong to the 
Reverſion: And tho? it was ſaid his reſerving the Rent to his Exe: 
cutoꝝs carried an Intendment, that he had a Term fo2 Pears only; 
pet that was held not to be ſufficient, and Judgment was given fo: 
the Defendant, 488 
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Sir Lionel Walden verſus Michell. 


Aur. FOHANNES MITCHELL nuper de Huntingdon a%onfor 
| in Com̃ præd' Maulſter attach. fuit ad reſpondend' pit ad Pint 
Lionello Walden Mit de placito Tranſgr. ſuper Caſum. Et unde ver ſpoken of 
idem Lionellus per Robertum Clarke Attorn' ſuum queritur quare bern a Member 
cum præd' Lionellus bonus verus pius fidelis & honeſtus ſubditus & (7m. 
& ligeus Domini Regis & Dominæ Reginæ nunc exiſtit ac ut bo- ing Chiles 
nus verus pius fidelis, & honeſtus ſubditus & ligeus eorundem ; 
Domini Regis & Dominæ Reginæ nunc & progenitorum ſuorum 

4 .xempore; nativitat* ſuæ hucuſque ſe habuit geſſit & gubernavit bo- 
norumque nominis famæ converſadonis & geſturæ intaminat᷑ quam 
plurimos venerabiles & fideles ſubdit᷑ dictorum Domini Regis & 
Dominæ Reginæ nunc & erer ſuorum quam omnes vicinos 
ſuos per tot tempus præd habit not & reputat᷑ fuerat & per tbt᷑ 
tempus præd' fuir & adhuc exiſtit verus profeſſor Religionis Pro- The Plaintiff a 
teſtan & Reformat' per leges hujus regni Angliæ ſtabilit' il ſin-FOteltant. 
cere proficiend & exercen & Divina Servitia in Eccleſia in paroch” 
ſua fa aliqua Eccleſia capello aut alio uſuali loco Commũunis pre- 
cacon ſecundum ulum Eccleſiæ Anglicanæ lect ſemper frequentans aud never 
& audiens & Eccleſiæ Romanæ nunquam reconciliat' fuit neque Nose of che 
Religionem Romanam unquam profeſſus fuir neque ad Miffam ùn- ion 

quam ivit. Cumque præd. Lionellus fuir & extitit un” Burgens” five” 

Membr, Parliamenti pro Villa de Huntingdon in Com Hunt in Par- That be hath 
liamento Domini Caroli ſecundi nuper Regis Ang? inchoat' & tent᷑ 1 
apud Weſtm̃d in Com Midd' octavo die Maii anno regni ſui decimo 

tertio & ut hujuſmodi Burgens five Membr. Parliamenti per to 
idem Parliament uſque diſſolucon' inde juſte & fidelit' deſervivit a4 dd his 
& debitum fiduciæ & officii ſui Burgens & Membr ejuſdem Parlia- Dan herein 
menti pet tot᷑ idem tempus perfotmavit Idemque Lionellus pftro 
petſormaòone fiduciæ officii ſui prædict' Burgens five Membr̃ Par- 

liamenti jpredict” & aliis Cauſis diverſa itenera ad Civitat᷑ London 

& Weſtm̃ à Villa Hunt' prædict' fecit & perſormavit ptæd. tamen 
Johan præmiſſorum non ignarus ſet machinans & malitioſe inten- 
dens eundem Lionellum non ſolum in bonis nomine fama credenc? 

& teputacone ſuis prædict multiplicit' lædere detrahere & penitus 
deſtruere -/ verum etiam ipſum Lionellum infra pœnas & pœnalitat- 

contra Papiſtas & ſubditꝰ hujus regni qui Miſſam frequentant vel 
audiunt per Statut hujuſmodi regni Angliæ inde edit & proyis.. 

inferce cauſare; octavo die Decemb anno Domini milleſimo ſexcen: 

teſimo octogeſimo octavo apud Hunt prædict' in Com̃ Hunt præd 


colloquium habens cum quodam Thoma Waddingron tunc ſervieñ Clloquiam. | 


ipſius Lionelli in aperto & publico mercato ibidem tune rent de & 
| - Concerned 
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concernen. codem Lionello & religione ſua & de ejus exiſtef up 


Of the Plain. Burgens five Membt Parliament præd' pro Villa de Hunt prædict 2 
cf, andot bis jn præſentia & auditu quamplurimarum perſon in codem publico + 
ber of Parlia-Z mercato adtunc & ibidem congregar” & præſen' exiſtem hæc falſa ne 
ITE ficta ſcandaloſa Anglicana verba fequen* præfar Thoma Wadding. * 
ton ſerviem ipſius Lionelli tune & ibidem exiſte de eodem Lionelſo ri 
falſo & malitioſe palam & publice dixit retulir propalavit & alta P | 
The firſt voce publicavit & pronunciavit (videlicet) Pour Yalter (ipſum * 
word - CLionellum innuendo) is a Papiſt; when he (ipſum Lionellum innu- al 
endo) is at home, he (ipſum Lionelſum itecum innuendo) goes to 5 

Church, but when he (ipſum Lionellum irerum innuendo) ig at 80 
London, he (ipſum Lionellum iterum innuendo) goes ta Mals: 6 
(Miſſam in Eccleſia Romana performa? innuendo) Sit, John Cotton p 
(quendam Johan Cotton de Stratton in Com' Bedf. Baroner un 

af Burgens' ſive Memb? Villæ de Hunt' predict in Parliamento | 


tædict innuendo) And he (ipſum Lionellum iterum innuendo) were 
both Penſioners (ipm Johan Cotton er Lionellum pencones habere 
de prædict nuper Rege Carolo ſecundo ad conſentiend' & voces 
ſuas dand' in Parliamento pro confeccone legum & ſtatut' in oppfeſ. 
ſione ſubdit' ĩpſius nuper Regis innuendo) all the time of the long 
Parliament (prædict Parliament in quo idem Lionellus & prædict 
Johannes ut præſertur fuerint Burgens five Membr. innuendo) 


gxulteriori - prædictuſque ſohan' ex ulteriori malitia ſua poſtea ſcilicet eiſdem 1 
malitia. die & anno ult' mendonat' apud Hunt' prædict' ſuper quod' a? Col hay 
loquium adtunc & ibidem habit cum prædict' Thoma Waddingron the 
adtune & ibidem ſervien ' ipſius Lionelli exiſten de & concernen . 
eodem Lionello & Religione ipſius Lionclli & de ſuo exiſten un? Co 
Burgens ſive Membt Parliamenti przdiQ* pro Villa de Hunt pred, Tot 
in præſentia & auditu quamplurimarum aliarum perſon in publico the 
& aperto mercato ibidem aſſemblat' exiſten' ad intenèonꝰ prædictꝰ St 

hæc alia falſa ficta ſcandaloſa Anglicana verba ſequem (præd' Thoma 5 
Waddington adtunc & ibidem fervien ipſius Lionelli ur prefertur 90 

exiſten) de eodem Lionello falſo & malitioſe palam & publice dixit wa 
retulit aſſeruit & alta voce publicavit & pronunciavit, (videlicet) | : 
Other words. Puur Maſter (ipſum Lionellum cujus ſeevien' præd' Thom' ut ner 
præfertur tunc fuit innuendo) is a Papiſt; when he (ipſum Lionel · Ch 
lum iterum innuendo) is in the Country, he (ipium Lionellum iterum 2. 
innuendo) goes to Church, but when he (ipſum Lionellum iterum 4 
innuendo) is at London, he (ipſum Lionellum iterum innuendo) tis 
goes to Mals, (ipſum Lionellum ad audiend' Miſſam in Eccleſia pe 
Romana performar” iviſſe innuendo) Sir John Cotton (prædict. 151 
Johan Corton' iterum innuendo) ànd he (ipſum Lionellum iterum and 
innuend) were both Penſioners all the time of the Long Par⸗ Ca 
liament. Quorum quidem ſalſorum fictorum ſcandaloſorum & Rot 
malit ioſorum verborum dicòon & propaladon prætextu idem Lionel- dar 
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nellus non Tolum in bonis nomine reputacone & fama ſuis prxdict 
gravit læſus & deteriorat eſt verum etiam diverſas grandes dena? 


ſum pro ſedacone quamplurimorum falſorum rumord de ipſo Lio- 

| nello ſparſo? expendere & diverſos corporis ſui labores ſubire coact᷑ | 
| & compulſus fuit ad dampnum ipſius Lionelli ducent lib? & inde k 
| produc ſectam, &c. | 

Et prædict Johannes p Richardum Lee Attori ſuum ven & de- The Peirr- 

| fend' vim & injur quando, &c. Et die quod ipſe in nullo eſt cul- Not Guilty. 


pabilis de præmiſſis ſuperius ei impoſit modo & forma prout 
prædict Lionellus ſuperius verſum eum queritur & de hoc pon ſe 
ſuper patriam & prædict᷑ Lionellus ſimiliter Ideo Præcept᷑ eſt Vie 
22 fac hic a die Sanctæ Trinitatis in tres Sept imam̃ duo- | 

* c. per quos, &c. Et qui nec, &c. ad recogn, &c. quia f 
tam, &cc. 9 


Six Lionell Walden verſes Vlitchell. | 


T * Plaintiff declared in an Aﬀfon fo: Mods, That he was 
a true p2ofeſſo2 of the Pꝛoteſtant Religion accozding to the 

Refozmation and Laws of England, and that he had been a Mem- | 

ber of the Parliament, begun the 8th of May, 13 Car. 2. and that | 

the Defendant pmiſſor̃ non ignarus 8 Decemb. Anno Domini 1688. 

having diſcourſe of the Religion of the ſaid Plaintiff, and of his 

having ſerved in the (aid Parliament, ſaid to T. W. Servant of 

the Plaintiff, your Maſter is a Papiſt, when he is at Home he goes 

to Church, but when he is at London he goes to Maſs ; Sir John 

Cotton and he were both Penſioners (innuendo, that the ſaid Sir 

John Cotton and the Plaintiff received Penſions of King Charles 

the Second, koz giving their Uotes in Parliament fo; Laws and | . 

Statutes in oppzellon of the People) at the time of the long | * 

ParJiament, (innuendo the Parliament in which the Plaintiff and 

Sir John Cotton ſerved) and upon Not Guilty pleaded, a Uerdit - 

was found fo2 the Plaintiff. 1 | 

It was moved in Arreſt of Judgment, That none of theſe wozds | 
luere actionable. 1 Leon. 336. To call a Man Papiſt ; ſaid by Wray, 
Chief Juſtice, there, That it is not aftionable unleſs ſpoken of a 
Biſhop; la in Savage and. Cook's Caſe, 1 Cro. 19. _. 

Eis true, where ſpoken of a Perſon in ſame eminent Office N 
tis.otherwiſez as Sir John Xnightly's Caſe, who was a Juſtice of L 
Peace, and Deputy-Licutenant, Hill. 33 & 34 Car. 2. in — B. rot. | 
1518, He had Judgment in an Adlon fo2 calling ok him Papiſt, | 
and it was affirmed in a Writ of Erro2 bzought in B. R. And the 
Caſe of Peake and Tucker, which was Trin. 1 Jac. 2. in B. R. 
Rot. 838. CUhere the Plaintiff was a Merchant, and the Defen- 
dant ſaid ok him, He is a Rogue, a Papiſt Dog, never a Rogue in 
Town would have made a Bonfire, but he. (Note, thoſe wows 
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time is ſuppoſed to have influenced the Opinion ok the Court) and 
the Plaintf had Judgment. After having heard the Cale ſeyerat 
times ſpoken to, the Court gave Judgment fo? the Plaintiff pꝛinci- 


pally fo2 the wows, that he went to Maſs; fo2 by the Statute of 


23 Eliz. cap. 4. the Offender is to fozfert 1001. and be impꝛiloned 


fo2 a pear, ſo that they expoſe him to cozpozal Puniſhment, Jt ig 


held, that to ſoy a Yan committed petit Larceny is aftonable, 
Aleyn's Rep. 11. 2. | | 
The Chief Juftice here ſaid, That where a Man had been in an 
Office of Truſt, to ſay that he behaved hindelf coruptly in it, ag 
it impozted great Scandal, fo it might pꝛevent his coming in to 
that oz the like Dice again, and therefoze was adionable. 
Note, The time theſe words were ſpoken was taken notice of 
(viz.) between King James the Second's Delertion of the Kingdom, 
and the Pꝛoclaiming of the King and Queen, when to all a Man 
Papiſt would have expoled him to the danger of the Rabble, where: 
upon Judicium pro Quer. EW 1 
| Lade werſys Parker, 3 
Ante 149, X 7lde ante Tertnino_Michae? ult, It was this Term moved a- 
* gain, That the Pleading dedit & conceſs Nicholao Marſh, 
tio ſuo annuitatem præd' habend* præd' Nichotao hæredibus & 
aſſignat᷑ ſuis ad opus & uſum dicti Nicholai hæred. & aſhgn ſuo? 


per quod & vigore Statuti de uſibus in pofleſſion transfered, the 
ſaid Nicholas became ſeiſed, &c. was ſufficient, aud the wows 


uz quidem conceſſio, &c. quod vide ante were to be rejected as 


1 urpluſage : And of that Dpinion were Powell, Rokeby and Ven- 
* Note, This WW , OUT HTTESE: 3 5 
81:4 en Vut Polſexfen, Chief Juftice, held ſtrongly to the contrary; and 
oe Law, he agreed, this Deed being to the Son with an expꝛeſs Conſidera- 
PE deration mentioned) that it would wozk as a Covenant to ſtand 
ſeized: But then the Parties onght to have. pleaded it as a Cove- 
nant to ffand ſeized, accoꝛding to the legal conffrufjon ok ſuch a 
| Deed whcre there is no Execution at Law; whereas here they 
Vent. 137. habe pleaded it as q Gzant at the Common Law. 

Che other Judges differing in their Opinion ſafd, It was ſuffici- 
ent to plead the Deed as it was wowed, and jf there were ſufficl⸗ 
ent matter to. intitle the Avawant, Judgment ought to be given ar- 
codinglp ; and 79 Abowant conciudes, that he became ſeiled 

by the Statute of Uſes, which ſhews he intended to take the opera- 


tion of the Deer that wap, ſo Judgment was given foz the Jvow- 


ant, Chief Juliet contra.” | 
ak ; STRUT; 4 - 12 Note, 
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were ſpoken the day that King James came to the Crown, and the 


dc ante 159, tion of natural affetion,..(tho' Money was alſo part of the Conſi⸗ 
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| Note, Sexjeant Levior cited the leading in Fox's Caſe, 8 Co. 


where the wows Demiſe and Gant in conſideration of Boney a- 
mounted to a Batgain and Sale, (it being of an Eſtate fo2 years 
without enrolment) it was pleaded, dimiſit conceſſit & ad firmam 
tradidit, and not barganizavit. | 


Woodward. See. werſur Fox. 


N an Ation ſur Aſſumpfit foz 2001. received to his uſe. Upon Ante 187 
non Aſſumpſit a Special Uetdia was found, (quod vide ante 


Term' Tritt ult.) and the Caſe this Term came to have the relolu 
tion of the Court: The caſe upon the Special Uerdit is to this 
elfe; an Archdeacon maketh a Register of the Court, belonging 
to his Archdeaconty in Conſideration of 100 1. The Biſhop of the 
Diocels, Who was allo Patron to the Archveacon- (ſuppoſing the 
Office to have been vod, by the Statute of 5 and 6 Ed. 6. a- 
gainſt the Sale of Dffices relating to the Adminiſtration of Ju- 
Rice) granted the ald Dice of Regiſter to the Defendant, and 
the ſaid Gant was confirmed by the Dean and Chapter; the 
Archdeacon, after the Death ok that perſon to whom he hav fold 
the Office, ut ſupra, grants the ſafo-Difice to the thꝛee Plaintiffs 
fox their Lives, and the Life of the longer liver of them, the 
Platntifs, - befoze any Office found for the Ring, oz any Reco 
chewing the Sale of this Office, obtain a Gant of it from the 
now King and Queen. #408 
The Court were all of Opinion fo2 the Plaintiffs. 


The Court did not ſpeak to two Points frirred in the eaſe, (viz.) 


Mhether this Office could be granted fo2 thꝛee Lives, o2 whether it 
was within the ſain Statute of 5 and 6 Ed. 6. becauſe they were 
in a manner agreed at the Bar and the Points ſettled. But the two 
main Points in the Caſe which were ſpoken to are, 
- Firff,-TWhere an Archdeacon ſells the Office of Regiſter in the 
Court of the Archdeaconrp, whether by the Statute of ; and 6 
Edw. 6. the Gꝛant and Nomination to this Dffice ſhall come to the 
Crown, oz whether it all go to the Biſhop of the Dioceſs? 
Secondly, Admitting the Right to be in the Crown, whether the 


King and Queen can mike a Regiſter till Office found, ozthat the 


Title appeareth by ſomematter of Recow? 


1. Jt was reſolvedy That the Right of appointing the Keftiſter, 
it being foxfeited by the ſaid Statute'of ; and 6 Ed. 6. did come to 


the Ring and Quern. 
It is a Rule laid doton by Manwood Chief B. Mo. 239. That 

where a Statute giveth a Foxfeiture either foz Monfeaſance oꝛ Mil; 

feaſance, the Ring thall Have it; ſo in 11 Co. 68. This follows the 

Reaſon of the Common Law, — caſe of things which are nul - 
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nus! in bonis; ; where no viſible Right appears, the Law giveth them 


to the King (Siderfin 148, 86.) A8 Derelic Land, Trealure Troye, 
and a great number ot ſuch like inſtances may be cited from the 


Boobs; ſo it is in Extraparochial Titbes, tha things ot an Eccle: 


ſiaſtical nature, 2 Inſt. 646. Cawdry's Cale, 5 Co. 18, Map, if the 
Right lie equal. between the King and Subjeck, the King's Title 
hath the preference by Law, Detur dignori is a Rule, 9 Co. 24. in 
caſe of concurrence -of-Titles, betwern the King and Subjex, 
It was objeited, That this held in valuable things, and matters 


ok pzofit to the Crown. 


But the Court (aid, There was no ſuch diſtinion made in the 
Bools, and many Perogatives, &c. were given to the King, ko 


- the publick good and intereſt ok the Government, as well as ko 


encreaſe of the King's Treaſure. - There is no exception out of 


this conffrufton ot Fozkeitures upon Penal Statutes, unleſs 


they- are-in recompence for, the Damage ſuffered by a Subjet, 
as the Statute of 2 Edw. 6. that giveth the Fozfeiture ot the 
treble- value foꝛ not ſetting out of Tithes, 2 Inſt. 650. And this 
follows the Reaſon ot the Common Law; that Fines and Penalties 
fo2 Offences at Law go to the King as the Head of the Sovern⸗ 
ment; and that was the ſecond Realon the Court went upon, that 
the Dffence fo2 which this Foxfeiture is inflited is pꝛincipally againſt 
the Ring. By the pꝛeamble of the Statute it appears ta be made 


fo2 avoiding of- coxuption m Offices,” and abuſes in the Apmint- 


ſtration ot Juſtice. 


Now the King is the Fountain of Juſtice, and that Eccleſiaſtica 


as well as Civil. In the caſe of Pꝛoxies, Davis Rep. 4- it is ſaid 


the Ving has power, and that by the Ancient Law of the Realm, to 


viſit, refoꝛm and cozret all. Abuſes, and Enozmities in the Juril⸗ 
dickign Spiritual; ſa that an Offence of this nature is a violation 
of the King's Juſtice, and A: tranſgreſiion of the Rules of his Ad 
miniſtration. 

This is indeed tbe cale of-ail Crimes of a publick nature, the 


King. is moſt evidentiy injured by them ; the Indiaments run con- 


tra coronam & dignitatem, &c. Mow, -who ſhould have the Foxfet 
ture, but he that hath the greateſt ſhare in the Injury? 
Again, by giving ol this Foꝛfeiture to the King, the end and de⸗ 


ſign of the Statute is like to be best anſwexed. By the Pꝛeamble 


the Statute appeareth to be made, that wozthy perſons might be 
advanced to places here Juſtice was to be adminiſtred; and who 


is beſt. to be entruſte d with this but the King? 


The Court having given thele Reaſons, they came to conſider | 


what had been inſtſted on at the Bar in the-behalf of the Biſhop: 
It was ſaid, that ali the -Juriſdition Eecleſtaſtical-in the Diocels, 
was oꝛiginally placed in the Bishop, and the caſe of Gaſtrill and 


Sita -2 Rol. Rep. 646, $476 was cited 5 it is laid, That the 


F l. 
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Judicial power of the Archdeacon was derived from the Bithop; he 
is called Vicarius Epiſcopi, and Oculus Epiſcopi. 

-*Tis true, there are ſome Archdeacons 1 1 have Juriſdifions 
peculiar and exempt ; but that is by Preſcripl [vn 02 Cuſtom, theſe 
are taken notice ot by Godolphin: © 


But there is nothing found ok that in the Uerdiz, and do muſk 


be taken to be the cammon caſe of an Archdeacon, and that was 
agreed. 
| 40 was ſaid, this offence was reckoned Simony in the Canon- 
Law. And the Biſhop had the cozreckton of it, as in Smith' 8 Caſe, 
Owen's Rep. 87. 
This was compared to the Caſes' of inferiour and ſubowdinate 
Officers ; which when they are fozfeited, the ſuperiour takes advan- 
tage, as in the Earl of Pembroke's Caſe, and Sir H. Bickly, Pop- 


bam 119. The Keeper ok a Walk in a Fozeſt fozfefted, this went 


to him that had the cuſtody of the Fozeſt; ſo in Bridgman s Rep. 2 

He that hath Liberty of a Park in a Foreſt, when fofeited it goeth 
to the Lo2d of the Fozeſt, 39 H. 6. 32. The Keeper of the Marchal⸗ 
ſep of the King's Bench forfeited his Office, the Duke of Norfolk 
 Oxeat Marſhal of England took advantage ok it. | 


To theſe Caſes it was ſaid by the Court, Chat they differed 


much from the Cale at the Bar. 

Firſt, In the Caſes cited, the inferfour Officer is put in by the 
Stperio2, and in lome Caſes to anſwer fo2 his miſcarriage ubi re- 
ſpondeat Supetior, they are Offices incident, as the County⸗Clerk 


to the Sheriff, Mitton's Cafe, 4 Co. and Scroggs g Cale, of the Ext- 


genter to the Chief Juſtice of the Common Pteas, Dyer 175. But 
here the Biſhop doth not put in the Regiſter of the Archdeacon's 
Court; he may make one to ſupply that place if it falls void when 
the Archdeaconry is vacant, but then the nert Archdeacon remo- 
veth him and puts in another. 

Secondly, The Foxfeittres in the Caſes cited were upon breaches 


of Conditions in Law annered to the Offices ; and tis a Rule 


in Law, That the G2anto? is to take advantage 'of the Bzeach of 
all Conditions; but we are in caſe of a Foxfciture, fo2 offending 
againſt an Ac of Parliament: And the Court ſaid, tho' it might be 
r o2iginally the Jurildiction within the Diocels was lodg- 
ed in the Biſhop; yet the Archdeacon's Court hath time out of 
mind been ſettled as a diſtinck Court, 4 Inſt. 339. and the Sta- 
tute of 24 H. 8. cap. 12. takes notice of the Conſiſtoꝛy Court, 
which is the Biſhop's Court, and the Archdeacon g Court,fromwhich 
there lies an Appeal to the Biſhop's Court. In 2 Ro. Rep. 150. 
Chiverton's'Caſe, the Archdeacon is ſatd to have a Court of him- 
lelk, and that the Courts of: Weſtminſter take notice thereof: This 
may be reſembled to the Caſe of the Tozn and Leet in the Coun⸗ 
| 7; the Leet is — to have been derived out ok the * 
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a yet upon the Forfeiture of a Leet, it ſhall not go to the She 


As to the ſecond Point it was reſolved by the Court, That the 
King might in this Caſe make a Regiſter befoze Office found, 5; 
was agreed, that where an Eſtate of Freehold was kozkeited to the 


King by At of Parliament, that an Office would be requiſite to veg 


it in the King, and that by the Statute of 5 Edw. 6. againf the 
ſale of Offices, all the Eſtate and Intereſt, &c. of the Offender is 
foxfeited, But Pollexfen, Chief Juſtice, conceived, this was not an 
Eſtate in the Archdeacon, but only a Power to appoint a Regifer, 


and in the nature of a choſe en Action, like the caſe of Dflices in 


the King, where the King may grant oz nominate to the Dftice, 
but hath not the Office in him to ule oꝛ execute. But he conceived, 
and with that the reſt ol the Court agreed, that however as to the 
pꝛelent vacaucy the right to ſupply that was a Chattel ſeparate from 
the Inheritance, and the King might ſupply the pzeſent avoidance 
befoze any Office found, tho it be admitted, that the right of no, 
mination in point of Eſtate ſhould not veſt in the King befoze Office 
found. There the King's Tenant dies ſeiſed of an Advowlon, 
02 in caſe of an Dutlawry, tho the Eſtate is not in the Ring before 
Office; yet if the Church becomes void, the King ſhall pꝛelent be: 
foze Office, 20 Ed. 4. 11. The caſe ſo put of an Advowſon appen- 
dant, Staundf. Prerog, 54. B. tis a Tranſitow Chattel, the preſent 
avoidance, Lane's Rep 43, 64. 1 Ro. Rep. 326. and Jones's Rep. 425. 
So the Body. of the UUard- is in the King befoze Office. Jn cale of 
Simony the King ſhall pꝛeſent without Dffice, (Sed nota 31 Eliz. 
giveth the Pyeſentation. pro bac vice anly:) And the Court fad, 
that the Uerdi& found, that the Plaintiffs had a Gꝛant from the 
Archdeacon. alſo; ſo that if nothing be in the King till Office, tt 
muſt remain in the Archdeacon, ſo his Gzant will be good till Of. 
fice found: There are no diſabling wows in the Statute, but on: 
Iv, thall toſe and fozfeit, ſo.quacunque via data, the Plaintiffs ought 
to have Judgment, | 


Harris verſus Parker, Ante, ule Term. 


Nan Aﬀion of Debt fo2 991. Rent, the Jlaintiſl declared up⸗ 
on two Ocmiſes, which he laid at the Pariſh of St. Martin in 
the Fields in Middleſex of a Meſſuage, and divers Lands quz prx- 
miſſa ſant ſitua? jacent & exiſtent' in & ſup acclivitatem de Hamp- 
ſtead (Anglice the riſe of Hampſtead Hill,) to hold fo2 ſeven years, 
reſerving upon each Demile eighteen pounds yearly Rent. 
The Dekendant pleaded, Actio non, quia dicit quod præd' ]o- 


hannes Harris,. tempore dimiſsion pd' nihil habuit in Tenementis 
predict unde, &cc. | | 


3 
The 


Vol. II. Hill. Anno 2 & 3 W.8& Min C. B. 


The Plaintiff replied, That long befoze the laid ſeveral Demt⸗ 


ſes, (viz.) 13 Novemb. Anno 26 Car. 2. nuper Regis, the Led 


Wotton Demiſed the Pꝛemiſſes in Hampſtead præd' to the Plaintiff 
fo2 40 years, (the (atd Lod Wotton actunc & ibidem plenam po- 
ceſtatem jus & titulum ad præmiſſa dimittend pro prxd' termino 
uadraginta & unius annorum habente) by virtue whereof the 
laintiff entred and became poſſeſſed, and made the ſeveral. Demi⸗ 
{rs to the Dekendant, Nc. prout, &c. 2 
To this the Defendant demurred: Ss Ne, 
And it was objeted, That the Replication was. inſufficient; fox 
that it did not let fozth what Eſtate the Loꝛd Wotton had when he 
made the Demiſe to the Plaintiff, but only plena Proteſtatem jus & 
titulum adtunc habente z whereas it ſhould have been ſhewn that 
he was ſeiſcd in Fee, oz of ſome other Eſtate, empowering him to 
make the Leaſe, Yelv. 228. Glaſſe s Cale; where in Debt fo2 Rent, 
the Defendant pleaded, the Plaintiff nil habuit, as in this caſe, and 
the Plaintiff replied, quod habuit bonum & ſufficientem ſtatũ un- 
de he could demiſe, and Jflite thereupon, and a Uerdif fo2 the 
Plaintiff; And upon a Writ of Erro2 bzought the Court held, That 
the Eſtate ought to be ſet foꝛth, that the Court might judge whe- 


ther the Plaintiff could make the Leaſe ; but it being after.a Uer-- 
dict, in that caſe they reſolved, it wag alded by the Statute of Jeo⸗ 
fartes': And the Court inclined in the Cale at Bar, that it was not 


good upon a Ocmurter. ... _. 


Vut then an Exception was taken to the Bar, that it was tem. 


fore, dimiſſonum prædictar nil habuit; whereas there are two De⸗ 


miles in the Declaration, and the Plaintiff might have a Title, the 
time when one was made and not the other, and tempore in the 


ſingular number can be underſtood but of one of the Demiſes. 
But the Court ſaid tempore would ſerve as well as tempori- 
bus, and non Aſſumpſit where there are divers Pꝛomiles; o2 in a 


Quo Warranto he uſcd ſeveral Franchiſes, and the Party entitles 
himſelf in his Plea to one by Pyeeſcription, and to another by Char-- 


ter, &c. he may conclude & eo War? clamat, &c. Palmer's Rep. 1, 2. 


Nevertheleſs it wag reſolved, That the Bar wag inſufficient, fo2- 
he ought to have pleaded diſtinckly, (viz.) That the Plaintiff ni! 


habuft at the time of the firſt Demiſe, 1102 at the time of the lecond; 


foꝛ as it is pleaded the Conſtrudion is dubious and incertain, whe: .. 
ther he had Right when each of the Demiſes was made, oꝛat either 
of them, and the Counſel fo2 the Defendant ſecing the Opinion ol 


ſed Premiſſes, 


the Conrt, took exceptions to the Declaration. 


Jo that no place is laid fo2 the Meſſuage and demi 


only tis ſaid quæ præmiſſa ſunt ſituat᷑ & exiſtent in & ſuper ac- 

clivitatem de Hampſtead (Anglice the riſe of Hampſtead Hill.) 

and this could not be taken fo2 a Gill, oz lieu conus out of a 

Gill; a Venire may come out of a Fozeſt, &c. oz place known, 
3 
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but then it muſt be ſhewn to lie out of a Town oz Pariſh. x 1ng. 
125. Siderfin 326. Hutton 105. 2 
Pollexfen, Chief Juſtice, was ſtrong of Opinion, That here was 
no place ſufficiently laid fo2 the Lands, as to the manner of laying 
it: It ſeemed to be only a deſcription of their Situation. He ſeem: 
: ed to agree, that to lay a thing apud acclivitatem de Hampſtead 
might be good, but to ſap Situat in & ſyper, &c. varied wholly 
from the Fom of pleading the place. | 
The other thee Juſtices agreed, That the place was ſufficiently 
lai, they did not take acclivitas de Hampſtead in this Caſe, foꝛa 
lieu conus, fo2 that muſt indeed lie out of any Town 02 Pariſh; but 
here the Venue ſhall come out of Hampſtead, and Hampſtead ſhail 
be taken fo2 the Uill, and they relied upon the Caſes, 1 Ro. Rep, 
312. Atkinſon and Buckle, where a delivery of Goods was alledged 
to be at Barton Haven, and not ſhewi where Barton Haven wag, - 
| there it was intended, Barton was a Town, and the Haven there, 
4 | fo the Venire was out of Barton, Mo. 695. Tfltte upon delfvery of 
Goods apud Portum de Blackney, the Venire wag to Blackney, 
# Cro. 239. fo Hampſtead is taken fo2 the Con. 
And as to the Fozm of Pleading, it ſeemed to the ſaid Juſtices 
not to be varying in ſenſe from the common, Fozm, and that in & 
ſuper might ferve as well as apud; fo by theit thee Opinions, 
ent was given fo? the Plaintiff, Wn 
Note, This Judgment was afterwards upon a TUrit of Erroz, 
Mich. 3 W. & M. Rot. 27. in B. R. reverſed fo2 two Cauſes, 1. Fo? 
that the Reſervation of the Rent Secundum Ratam, &. was a void 
Reſervation. And 2dlp, becauſe the Uenue (ſuper acclivitatem, &c.) 
was not ſufficient, Wes ho. 80 | 
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Target verſus Lioyd. ; 


cvennt. Midd'r ff. FOLIZABETH LLOYD. nuper de parochia San- 
- 4. Qi Jacobi. Weſtm̃ in Com prædict Vid" alias dia 
Elizabeth Lloyd of the Pariſh of St. James Weſtminſter in the 
Cotinty of Middleſex, TUidow ; ſum fuit ad reſpondend' Willielmo 
Target Bꝛicklaper de placito quod teneat ei convenconem inter 
prædict Elizabetham & ipſum Willielmum ſecundum vim formam 
& effectum quarundam Indenturarum inter prædict Elizabetham 
& præfat Willielmum factarum Et unde idem Willielmus per 
-1-r-res Willielm̃ Botteler Attorn ſuum die quod cum per quandam Inden- 
turam apud parochiam Sanctæ Margarer Weſtm̃ in Com prædict 
factam decimo ſexto Die Novembris anno regni domini Jacobi ſe- 
cundi nup Regis AngP, &c. quarto inter pfat᷑ Elizabetham p nomen 
Elizabethz Lloyd de parochia Sancti Jacobi Weſt in Midd' 
Vid. ex una parte & pdid' Willielm per nomen Willielmi 
| 3 | | ce 
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de eadem parochia & comitat. Bꝛicklaper ex altera parte & ment 
tionat. fore fuctam inter ptæfat. Elizabetham Lloyd pet nomen 


Elizabeth. Lloyd de parochia Sancti Jacobi Weſtin. in com, Midd. 


{Uo ex una parte & prædict. Willielm. Target per nomen Wil- 
lielmi Target de eiſdem parochia & com. Baichlapet ex alter parte 
Cujds quidem lndenturæ alteram partem figillo' 
& anno reſtatur quod prædict Eliza cha pto & in conſideratione 
annual. reddit. & convention. in eadem Indentura reſeryat. & content. 
& diverſis aliis bonis cauſis & conſiderationibus ipſam dictam Eliz a- 


betham adinde moven. dimiſiſſet conceſſiſſet & ad firmam tradidiſſet rue Domite. 


& c. & per eandem Indenturam dimiſit conceſſit & ad firmam tradidit 
eidem · Willielmo Executoribus Adminiſtratoribus - & Aſſign. ſuis 
illa duo meſſuagia vel tenementa & par vas areas à fronte cum ſub- 
liciis ineluf. ſcituat. jacen. & exiſten. in Market ⸗Lane in parochia 
& Com. prædict. & tunc in occupatione ejuſdem Willielmi abuttan. 
ſuper viculum (vocat. Market-Lane) ex occidentali in meſſuagium 
vel tenementum in occupatione Willielmi Eades ex meridionali in 
parv. ingreſſum & paſſagium a viculo (vocat Yarket-Lane) prædict. 
ex -horcali & in aream meſſuagii in occupatione Mariæ Tomlin ex 
otientali una cum omnibus 'viis paſſagiis luminibus proficuis eaſia- 
mentis commoditatibus & appertinen. qualitercunque dictis meſſuagiis 
ſive tenementis & ptæmiſſis ſpectan. vel in aliquo modo appertinen. 
ſeu cum eiſdem tunc uſis occupat. vel gaviſ. Habe 

meſſuagia ſive tenementa & omnia & ſingula alia præmiſſa ptæ- 
dimiſſa cum pertin. dicto Willielmo Target Executoribus Adminiſtra - 
toribus & Aſſign, ſuis a Feſto die Annunciationis Beatæ Virginis 
Mariæ tunc prox. ſequen. datum dictæ Indenturz uſque plenum 
finem & terminum viginti & quinque annorum abinde prox. ſequen. 
& plenarie complend. & finiend. Reddend. inde & ſolvend. annuatim 
duran. prædict. termino eidem Elizabethæ Lloyd Executoribus Ad- 


miniſtratoribus & Aſſign. ſuis ſummam ſive annual. Reddit. viginti Redendum. 


& quatuor librarum legalis monetæ Angl. ad quatuor maxime uſualia 
Felta five Terminos in anno (videlicer) Feſtum Nativitatis Sancti 
Johannis Baptiſtæ Sancti Michaelis Arch. Nativitatis Domini noſtri 
Dei & Annunciationis Beatæ Mariæ Virginis per æquas & æquales 
portiones Et idem Willielmus Target dic. quod ipſe predict. Williel- 


& con 
toribus & Aſſign. ſuis per eandem Indenturam modo & forma ſequen. 


(xidelicet) quod ipſe idem Willielmus Executores Adminiſtratores & 


Align. ſui infra tres annos prox ſequen. dat. dictæ lndenturæ ad ejus 
& corum propr. onera & cuſtagia tabricarent & facerear vel fabricari 
& facere cauſatent ſuptadicta ſingula meſſuagia five tenementa in 
duas duplices domus ſufficien. ( A double ſufficient Houſ.s) 


n duas 


a ; pred. Elizabeth Protert in 
ſigillat. dictus Willielmus hie in Cur. profert cujus dat. eſt eiſdem die 


nd. & tenend. dict. Habendum. 


mus Target pro ſeipſo Executoribus & Aſſign. ſuis convenit promiſit 74. Cos 
— 8 ad & cum eadem Elizabetha Executoribus Adminiſtra- ns. 
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duas Romeas in,arcam comtigen;.. Acatjam.ad ejus & corum prope, 
onera & cuſtagia repararent pallagium dictis dimillis præmiſſis perti. 
nen, & (ſicut tünc ſuit latitudinis trium pedum) latitudinis. uium 
pedum & dimidit Unius pedig 15 Cera (Aoglice, the Clere) ſacerent 
(ola ad dom. paſſagium except.) Er idem Willielmus ulterius gicic 
uod ptædicta þ n b een Indenturam pro ſeipſa Exc- 
cutoribus Adminiſtratoribus &, Aſſignatis ſuis convenit promiſit & 
conceſſit ad & cum dic b. e Target Executorihus Admini- 
ſtratoribus & Aſigo' ſuis, modo & forma ſequen. (videlicet) / quod 
ipſa dicta Elizabetha Executores Adminiſttatores & Aſſign. ſui per- 
mitterent & tollerent dict: Willielm. Executores Adminiſtratores & 


le ( Anglice, a. O2ain). ad aquam vacuam ( Anglice, waſte {Uater) 
| 4 dictis domibus in magnam canalem ſoſſam ( Anglice; Main 
_.. Shaar in Six⸗Bell⸗pard) abducend. prout per eandem Indenturam 
inter alia e liquet & apparet Virtute cujus quidem dimiſſionis 

Tie Plaintif igem Wallielmus immediate poſt Feſtum Annunciationis Beatz, Matia 


was poſſeſſed. NEON» ſequen. datum, dictz Indenturz in tenementa prad. cum pertin, * 


intravit & fuir ipde n Ipſoque Willielmo ſic inde poſſeſ- 
ſonat exiſten, idem Willielm. de novo ædificavit erexit & fecit ſupra- 
ud ciettes dicta ſingula meſſuagia five tenementa cum pertin. in & per omnia ſecun- 
new houſes ac- dum. formam q 1 Iadenturz predict. | Et idem Willielmus 


Eovenzne, Ulterius dicit e ipſe præd. Willielm. omnes & ſingulas con- 
10 


The bergen, ventiones conceſſiones & agreamenta in Indentura ptædicta ſuperius 
egg, 'of ll ſpecificat. ex parte ipſius Willielmi Executor. Adminiſtratorum & 
'*  Aſignator. ſuqrum performand. & perimplend. bene & fidelit. juxta 
vim ſormam & effectum Indenturæ prædictæ cuſtodivit & perim- 
plevit prædicta tamen Elizabetha conventionem prædict. inter ipſam 
; Elizabetham & præfat. Willielm. factam (Et quod ipſa eadem Eli- 
28 zabetha exiſtens poſſeſſionat. de termino viginti annorum & ultra 
a ahuc ventur. &. inexpirat. de & in quadam pecia terræ ac de & in 
8 diverſis ſtabulis ſituat. jacen. & exiſten. in Parochia Sancti Jacobi 
Weſtm. in Com. prædict. inter præd. domos per prædict. Willielm. 
modo & forma ſupradicta ædificat. & prædictam canalem ſoſſam 
CAnglice, (Pain Shoar in, Six-Bell-pard) præd. & per quæ aquz- 

uctal. prædict. currere debuit à predict. domibus in canalem foſſam 
N prædict. apud Parochiam Sancti Jacobi Weſtm. prædict. in Com. 
vemitero ].T. predict, conceſſit dimiſit & aſſignavit prædict. peciam tertæ & 
Term. of ee tabula ptædict. cuidam Johanni Tomlinſon Executoribus Admini- 
| ſtratoribus & Aſſign. ſuis pro diverſis annis adtunc & adhuc ventur. 
. T. entered,” parcel. termini Vittute cujus quidem conceſſionis dimiſſionis & 
aaſlignationis idem Johannes Tomlinſon in vita ſua poſtea in predict. 
peciam tertæ & ſtabul. predict. intra vit · & ſuit inde poſſeſſionat. 
Et lic. inde poſſeſſionat. cxiſten, idem Johannes poſtea ſcilicet primo 

dic Julii Ango Domini milleſimo ſexcenteſimo octogeſimo _ 

| | apu 
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apud parochiam Sancti Jacobi Weſtm. in Coin. ptædiet . de præmiſſſs pg cd pol 

pred fic ut præſertur poſſeſſionat. obiit inteſtat. poſt cujus quidem 

Johannis mortem ſeilicet nono die julii Anno Domini millefimo ſex- 

centeſimo cet dgeſimo oetavo Adminiſttatio omium & ſigulorum 

bonotum & cataſſorum jur. & creditor. quæ fuerunt præd. Johannis 

tempore mortis ſuæ per Johannem Edisbury Legum Doctotem Reve- Adaniniſtration 

tend. Vir. Decani & Capituli Eccleſiæ —— — Petri Weſtm. arne re fn 

loci itlius Ordinar. Commiſſar. & 'Officiatem legitime conſtĩtut ! apud d 

parochiam Sanctæ Magatetæ Weſtm. iprxd; in Com. pred. cuidam 

Mariæ Tomlinſon nuper ux6ri præd. Johannis debita legis forma 

commiſſa fuit per quod præd. Maria poſtea ſcilicet die & anno uli. 

mentionat. in prædict. peciam terræ & ſtabula præd. intravit & fuit Who entered 

inde poſſeſſionat. virtute conceſſionis & adminiſtrationis predict. > pan 

Maria fic inde poſſeſſionat. exiſten. poſtea ſeilicet primo die 

Septembris Anno Domini milleſimo ſexcenteſimo octogeſimo octave And cook 

ſuptadicto apud parochiam præd. in Com. prædiet. cepit in virum 

quendam Samuelem Carter per quod iidem Samuel & Maria in 

prædiet. peciam tertæ & ſtabula præd. intraverunt & fuerunt inde 

poſſeſſionat Ipſiſque Samuel & Maria fic inde poſſeſſionat. exiſten. The Hob 
ict. Samuel & Maria dict. Willielm. ad ejus propt; onera & ed aaf wre 

cuſtagia facere Aquæductale (Anglice, à Dain) ad Aquam vacuam feed. 

(Anglice, the waſte Mater) a fois domibus in forma præd. ædifi- 

cat. St fact. per prædict. peciam terrz & ſtabula ptædict. in mag. 

nam canalem (Anglice, Main Shoar in Sir-Bell-yard) præd. ab- 

ducend, juxta vim ſormam & effectum Indenturæ. præd. non permi- np 

ſerunt ſed præd. Willielm. facere- Aquæductale ( Anglice, à Dain) ; 

ad aquam vacuam (Anglice, waſte Cater) in dictis domibus per 

præd. peciam tertæ & ſtabula pradict. in magnam canalem (Anglice, 

Main Shoar in Six - Bell⸗ yard) prædict. abducend. recuſaverunc 

& adhuc recuſant licet ad ill. permittend. iidem Samuel & Maria per 

eundem Willielm. Target poſtea ſcilicet primo die Auguſti Anno 

Domini milleſimo ſexcenteſimo octogeſimo nono apud parochiam 


f 
f 


Sancti Jacobi præd. in Com. prædict. requiſit. fuerant.) non tenuit 


ler infregit & ill. p*far. Willelmo hucuſque tenere omnino conttadixit 
& adhue contradic. Unde dic. quod deteriorat. eſt & dampnum 
habet ad valentiam centum librarum Et inde produc' ſectam, &c. 
Et prædict. Elizabetha per Johannem Tiſſar Actorn. ſuum venit The Defer- 
& defendit. vim & injur quando, &c. Et dic. quod prædict. Willielm. That — 


Target actionem ſuam prædict. verſus eum habere non debet Quia mitted me 


Plaintiff to 


dic. quod prædict. paſſagium dictis ptæmiſſis prefat. Willielmo di- mates uam. 


ing to 


miſſis pertinens eſt ſeituat. in prædict. parochia Sancti Jacobi Weſtm. h Corenace. 

predict. & ducit a predict. dom. præfat. Willielmi ut præſertur di- 

miſſ. uſque ad Six Bell · patd præd. in prædict. parochia Sancti Ja- 

cobi Weſtm. quodque quoddam * (Anglice, à Dꝛain 4 | 
| n 2 a = 


1 
* 


— r 
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10 99 ad aquam vacuam (Anglice, the waſte Water )- a dictis dom. in 
predict. magnam canalem foſlam (Anglice, Main Shoar in Sit: 
Bell ard) prædict. abducend. in & per paſſagium ptædict. conve- 
nient. fieri potuit & — quodque ipſa eadem Elizabetha poſt con. 
fectionem di præfat. Willielmo ut ptæſertur ſactæ 
. ſcilicer predict. decimo ſerte die Novembris anno regni dicti nuper 
| = Jacobi quarto ſupradirto apud paroehiam Sanctæ Margarete 
That he C predict. . 
5 5 GER e facete Aquæductale in & per paſſagium predict, 
" 8 vacuam à dictis dom. in ptæd. magnam canalem follan 
pard præd. abdueend. per quod idem Willielmus aquæ- 


hut the Plaine 1 .— ill. i in & Per paſſagium præd. ad 5 ſuum facere 2 


tiff ae it 


© {ivoluiſer, ſet hoc ſacere penitus recuſavit Et hoc parat. eſt 

unde petit Iudicium fi) prædict. Willielmus actionem ſuam 

ſus eam habere debeat, Se. hre cnillollim into ou ng ei 

The Plhini-" Et prædietus Millielmus dicit quod prædict. P um ſor 

OY 1 4 in Barram placitat. ac materia in oodem content 
— ESD 

AE 18 am quodque ipſe 

* _— ud modo & forma prædictis placirat. naceſſe non habet 
nge pes legem terre: tenetur —— Ez; hoc parat. eſt veriſicate 
Un pts: deleeru ſufficien. teſponſ. prætl. Elia abethæ in hac parte 
placitat. ade: Willielmus pet. Judicium & dampua en —— 
conventionis predict. ſibi adjudicari, xc. 6. 

Et ptædict. Elizabetha (e quo ipſa ſufficien. 

ad prædiet. Willielm, ab actiene ſua prædict. verſus ipſam Eli zabe- 


murrer. 


tham habend. præcludend. ſuperius allegavit quam ipſa parat. eſt 


verificare Quam quidem materiam pradict. Willieimus non. dedic. 
2 ad eam aliqualit. reſpond: ſed verification. ill. admittere omnino 
(at). pet. Judicium Et quod predict! Willielmus ab actione ſus 

— verſus eam habend. ptæcludatur, &c. Et quia Cur. dicti 
Domini Regis & Dominz Reginæ hie de Judicio ſuo de & ſuper præ· 
miſſis reddend. nondum adviſatur dies inde dar. eſt partibus ptædictis 
hic uſque e audiendo e Judicio 25 IE I od ws 
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ö m 
1 denture made at St, Margaret's" tt Welfmigſter bertheen the 
Dekendant, by the Name ok Elrzaberh Loyd, ok che 8 Wor 
St, Margaret's Weſtminſter, &c. andthe Ptainriff, &c. Tetfarur, hat 
tie Plaintiff had demiled to the'Defetidant afl thole two 7 


vimty akozelätw, wih alf Caps, Paflages, Ke do doſß for one 
and twenty Pears, reſerving 24 1. bearty Rent, and the Plaſtitif let 
foßth divers Covenants in the Indentüre to be perkoꝛmed on his 
Purt, (viz.) Ehat he ſhould repair and entarge the Pafluge belong 
ing to the Premiſes, dec. and then lets foꝛth, that the Orfendant 


9055 laid Indenture foꝛ her ſelf, her Executoꝛs, Adininiftratozs and 


Ing, did covenant with the Plaintiff; that ſhe, AA Feb, 
Admtriftratozs and Afigns,” would permit the Plaintiff at His p26- 
per Coſts to make a Drain, to convep the waſfe*Tater from't 

[aft Houles” demiled as akbzetad, 'to the maln Showe iff Si- Bell 
Yard, pront'per Tndentur: 1 plen: liquet, and then thewey'that he 
entered and became poſſeffed by Uirtue of the ſaid Detniſe, and that 
the Defendartt had bꝛoke the kald Covenant (co quod,)*thatthe bes 
Ae of a Term koz Pears, then and pet to cume, ot a 
ertattt parcel of Land, and two Stables lping between the de- 
med Þ2cniſſes, and the tald main Shoze in Str⸗ Bell Par; and 
by twhtch the Dꝛam aforeſaid, ought to run from the ſatd Houſes 
nn den n Shoꝛe afo2eſaid ; and then ſetsfozth, That the Oeken 
vant had affinned afl her Term in the laid Piece of Sund, and 
Stables to one Tomlinſon, by Uittte whereof he entered, and after 
died poffeffed of the tald Piece or Gꝛound and Stables; and that 


Maty his (Ute afterwards became poſſefſed thereof as his Admit- 


ratrfr, and dw after intermarty with one Barker, who became 
ifkewtfe poſſeſſed, and the ſaid Barker and like non'permilerunc, 
the Plaintiff to make a Ozain, to carry the waſte Water from the 
Honſes demilen as afozeſitid to the Plaintiff, thꝛough the tald Plece 
of G2ound and Stables (aligned as akozelatd) into the fain main, 
Shoze ; but did refuſe, and do yet refuſe the Plaintfff to make the 
lame, tho' requeſted thereunto, ſuch a Day and Pear, Kc. fo the 
Defendant had Hoken her Covenant ad damnum cent. libracum. 
The Defendant pleaded, That the afozeſatd Paſſage belonging 
tu the ſald demtled Pꝛemiſſes, is ſitnate in the Pariſh of St, James 
afozeſafd, and leads krom the Honſes demiſed to the Plaintiff as 
akoꝛclald, to_Six-Bell-Yard afozeſaſd, and that a Dyain to carry 
off the waſfe Water from the ſatd Houſes, to the ſald main Shoze 
in Six-Bell-Yard, in and thꝛough the ſaid Paſſage, might have _ 
9 | an 


\ 
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and ſtill may be conveniently made; and that the Defendant did 
permit the Plaintiff to make a Dꝛain in and thzough the ſaid Pal. 
ſage, fo2 the carrying off, &c. and if the Plaintiff would, he might 
have made it accodingly, but he refuſed to do it, and demands 
Judgment of the Aion. . 
To this the Plaintiff demurred. "$6; | 

nd it was argued at the Bar, That this Plea was inſug: 

cient: foz when the Defenvant covenanted, that the Plaintiff ſhould 


be permitted to make a Dzain from the demiſed Pꝛemiſſes to Six. 


Bell-Yacd, he was at elemion to make it thzough any Part of the 
Defendant's Gꝛound that lay between, tho the G2ound were built 
upon, and ſo might be very inconvenient koz the Oefendant, and 
tho there might be another Place to make the Dzain in. And cited 
the Caſcs of Election; as where a Feoffment is made of 20 Acres 
of ſuch a-WUood, bc. the Feeoffee map take which 20 he will in any 
Part of the Wood. . | | | 
The Court were rather inclined, That in this Covenant there 
ſhould not be EleFion to make the Dꝛain though the Parties Sta: 


bles, o2 Buildings, in Caſe there were other Places pꝛoper and 


convenient to make the Dꝛain in; foz every Agreement muſt have 
ſome reaſonable Conſtrution that map be conſiſtent with the In⸗ 
tent of the-Partics. But no Opinion was delivered as to this 
Point, becauſe there were divers Exceptions taken to the Decla- 
ration, ſome of which were fatal. | es 


Firf, There is no certain Place laid foz. the Houſes demiſed, 


which are ſaid to be lying and being in the Pariſh afoꝛelaid; where- 


. asthereare two named befoze, (viz ) St. Margaret's and St. James's 


Devant. 139. 


ſo it was altogether uncertain. 4 la 
\ Secondly, The Beach is eo quod, thep did nut t the De- 
fendant ; which is no poſitive Afrmation. | 


Adminiſtratozs and Aſſigns ſhallpermit; and the Breach is laid in 
the Iſlignees not permitting ; and it appears by the pleading, that 
the Alügnment was made to Tomlinſon divers Pears befoze the 
Demiſe to the Plaintiff; and this Covenant cannot be extended 
only to the Aﬀignees,of the Defendant after the Ocmile made. 
Foutthlp, Here tis ſaid quod non permiſerunt; but no ſpecfal 
Diſturbance, which-ought to have been particularly ſet fozth fo? the 
Court to judge of it. 3 | 
The Court held all theſe Erceptions, but the ſecond, to be fa- 
tal, eſpecially fo that the Dillurbance was laid to be by an af 


ſignee which came in befoze the Demiſe ; but as to the pleading the 


Bꝛeach eo quod, they rather inclined that ft was good. And ſo 


the Opinion of the Court ſeemeth to be in Cutler and 'Southern's 


Cale in the 1 Saund. 116. But fo2 the other Exceptions, Judg- 
ment was given againlt the Plaintf(f, {HIVE 
| h Hilla 


Thirdly, The Covenant is, That the Defendant,her'Executozs, 
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e MOORE nuper de patoch. de Indeb rat. Af 
I UWooton-Eaſfſet in Com. prædict. Armig. attach. — 2he 
fuit ad reſpondend. Priſcillæ Web Vid. de placito Tranlgr. ſuper face an Our- 
Caſum, &c. Et unde eadem Priſcilla per Johantiem Wilkyns Ac 
torn; ſuum queritur quod cum predict. Franciſcus ptimo die Martii 
anno regni Domini Jacobi ſecundi nuper Regis Angl' ſecundo apud 
(Uvoton-Baflet indebitat. fuiſſet eidem Priſcillæ in ſumma dv aims; 
vinquaginta ſolidorum legalis monet. Angliæ pro cado ininori of W 
8 a Runlet) Vini albi /Anglice, Thite Tine) & triginta 
& ſex ampullis vitreis ( Anglice, 'Glafs Bottles). ipſius Priſcillz 
per ipfum'Franciſcum de eadem Prifcilla ante tempus illud empr. 
habit. & recept. Et fic inde indebitar. exiſten. predict; Franciſ- 
aſt amanda eodem primo die Martii anno regni dicti nu- 
per Regis fecundo ſupradicto apud Mooton⸗Baſſet predict. in 
confideratione inde ſuper fe aſſumpſit & eidem Priſcillæ adtunc 
& ibidem fidelit. promifit quod ipſe prædict. Franciſcus præd. quin- 

inta ſolidos eidem Priſcillæ cum inde poſtea requiſit. fuiſſet bene 
& fidelit. ſolvere & contentare vellet Cumque etiam prædict. Fran; Another Ince- 
ciſcus poſtea ſcilicer decimo die Januarii anno regni dicti nuper Regis r nn 
tertio apud Tooton-Baflet præd. indebitat. ſuiſſet eidem Priſciltæ Prink, Wige. 
in ſumma octo librar. ſimilis legalis monet. Angl. tam pro eſculent. Tobago x: 
poculent. vino vino forti (Anglice, Bandy) nicotiano & foco (Anglice, ! 
Fire) ipſius Priſcillæ pro eodem Franciſco quam pro ſœno & pabulo 


ipſius Priſcillz pro quodam equo ipſius Franciſci per ipſam Priſcillam 


bi 
4 


ad ſpeciales inſtanò & requiſitionem ipſius Franciſci ad ſeparal. tem- 


pora ante tunc invent. & proviſ. Et ſic inde indebitar, exiſten. præd. 
Francilcus poſtea ſcilicet eodem decimo die Januarii anno tertio 
ſupradicto apud TUooton-Ballet prædict. in conſidetatione inde 
ſuper ſe aſſumpſit præfatæque Priſcillæ adtunc & ibidem fidelit. 
promiſit quod ipſe prædict. Franciſcus ealdem octo libras eidem 
Priſcillz eum inde poſtea requiſit. eſſet bene & fidelit. ſolvete & con- A duant 
tentare vellet Cumque etiam prædictus Franciſcus eodem decimo die me uit tor | 
fanuarii anno regni dicti nuper Regis tertio ſupradicto apud Wine, Brandy 
(ooton-Baſſet prædict. in conſideratione quod ptædict. Priſcilla 24 ore. 
(communis Hoſpitatrix tunc exiſten' ) ad ſpeciales inſtane & re. and provided | 
quiſitionem ipſius Franciſci ſæpius inveniſſet & providiſſet ad « a 1: 
oneta & cuſtagia jpſius Priſcillæ propria tam eſculent. poculent. — 
viaum vin. forte nicotian. & focum pro eodem Franciſco quam fœnum 
% pabulum pro quodam equo iptius Franciſci ſuper ſe aſſumpſit & 
eidem Priſcillæ adtunc & ibidem fidelit. promiſit quod iple piædict. 
rranciſcus tant. denar. tummas quant. eſculent. poculent. vinum vin. 

| torte 


jo — 1 rl — — 
Eg 3 — 
r 


* Vo OS 
G 


r > 
IT EIN — 
OO OE —„—-—¾ -— 


5 — = => : 
2 1 


280 Hill Anno 2 & ; W. & M. in C. B. Vol. Il 


forte nicotianum focum ſœnum & pabulum ill. rationabilic. valebant 
eidem Priſcillæ cum inde ſimilit. poſtea requiſit. fuiſſet bene & fidelir, 
ſolvere & contentare vellet Et eadem Priſcilla in facto dicit quod 
eſculent. poculent. vinum vin. forte nicotianum focum ſœnum & pabu- 


© Anotherlade- lum præd. rationabilit. valebant ſeilicet oct libtas ſimilis legalis mo- 


Ceed ted. net. Angl, Cumque etiam prædict. Franciſaus codem decimo die Janus 
| rii anno tertio ſupradicto apud TAooton-Baſlſet præd. indebitat. 
ſuiſſet eidem Priſcillæ in ſumma ſeptem librar. & decem ſolidor. 
ſimilis legalis monet, Angl. pro diverſis bonis mercimoniis & mer- 
chandizis ipſius Priſcillæ eidem Franciſco per prædict. Priſcillam ad 
ſimiles ſpeciales inſtanc* & requiſitionem ipſius Franciſci ante tempus 
illud vendit. & deliberat: Et fic inde indebitat. exiſten. pradict, 
Franciſcus poſtea ſcilicet codem decimo dic Januarii anno tertio 
ſuptadicto apud TUooton-Baſlet prædict. in conſideratione inde 
ſuper ſe aſſumpſit & cidem Priſeillæ adtunc & ibidem fidelit. promiſit 
quod ipſe prædict. Franciſeus eaſdem ſeptem libtas & decem ſolid. 
eidem Priſeillæ cum inde ſimilit. poſtea requiſit. fuiſſet bene & fidelic, 
an Inimul folvere & contentate vellet Cumque etiam prædict. Franciſcus poſtea 
computaiſet. ſeilicet primo die Aprilis anno regni dicti nuper ys quarto apud 
- Wooton-Bafſet præd. computaſſet cum eadem Priſcilla de divetſis 
denar' ſummis eidem Priſcillæ per præfatum Franciſcum ante tempus 
illud debit. & adtunc inſolut. exiſten. Er ſuper. compo? illo pred, 
Franciſcus invent. fuit in arrcragiis erga eandem Priſcillam in ſumma 
ſeptem librar. ſex ſolidor. & undecim denarior. ſimilis legalis monet. 
Angl. Et ſic in arrcragiis ptæd. invent. exiſten. præd. Franciſcus poſtea 
ſcilicet eodem primo die Aprilis anno quarto ſuptadicto apud (Uo 
ton⸗Baſſet præd. in conſideratione inde ſuper fe aſſumpſit præſatæque 
Priſcillæ adtunc & ibidem fidelit. promiſit quod ipſe præd. Franciſcus 
præd. ſeptem libras ſex ſolid. & undecim denar. eidem Priſcillæ cum 
inde ſimilit. poſtea requiſit. fuiſſet bene & fidelit. ſolvere & conten- 
The Plainif rare vellet Piædictus tamen Franciſcus ſeparales promiſſion. & al- 
Diitnd.ne ſumption. ſuas pracd. fic ut præſertut fact. minime curan. ſet ma- 
barh.not paid chinan. & fraudulent. intenden. candem Priſcillam in hac parte cal- 
Sus, lide & ſubdole decipere & defraudare præd. ſeparales denat. ſummas 
in toto ſe attingen. ad triginta & tres libras ſex ſolid, & undecim de- 
nar' ſeu aliquem denar. inde eidem Priſcillæ (licet ad hoc fac. præd. 
Franciſcus poſtea ſcilicet decimo die Aprilis anno quarto ſupradicto 
& izpius poſtea apud Aooton-Baſſet præd. per eandem Priſcillam 
requiſit. fuiller) non ſolvit ſeu aliqualit. pro eiſdem contentavit er ill. 
ei hucuſque ſoivere ſeu aliqualit. pro eiſdem contentate omnino recu- 
lavit & adhuc recuſat ad dampn. ipſius Priſcillæ quadragint. librar. Ec 

inde produc. ſectam, &c. : . 
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Et pred. Franciſcus per Humfridum Wall Attorn. ſunm venir & e Deten- 


ud pieads an 


_ defendir vim & injur. quando, &c. & dicit quod præd. Priſcilla actio- vieiawy cn 


nem ſuam præd. verſus eum habere non debct quia dicir quod quidam + EE EE 
Scarborough Chapman al ſcilicet Termino Sanctæ Trinitatis anno Pm, 
regni dicti Domini nuper Regis tertio implacitavit præd: Priſcillam 
per nomen Priſcillæ Web nuper de QMAooton- Baſſet in Com. Wilt. 

Vid. in Cur. dicti nuper Regis de Banco præd. hic de placito Tranfpr. e om. 
xdictaque Priſcilla pro eo quod non ven. in præd. Cur. de Banco uu 
przd. præfat. Scarborough inde reſponſur. ſecundum legem & con- jo an 10cm 
ſuetud. hujus regni Angliz in exigend. poſit. ſuit ad utjagand. inn . 
Com. Wilts” præd. & ca ratione poſtea ſcilieet quintodecimo die Ad 5+ nr 
Maii anno regni dicti nuper Regis quarto in Com. Wilts', prædict en 

debito jutis modo ad ſectam præd. Scarborough waviat. fuit & ad- 

huc waviat. exiſtit prout per Recordum & Proceſſ. inde in cadem The 0++1-4:3 
Cur. dicti nuper Regis de Banco prædict. retornat. & modo reſiden. 5 
plenius liquet & apparet quæ quidem utlagar. adhuc in ſuis tobore & 

ellectu remanen. minime reverſar. ſeu annihilat. Er hoc parat. eſt Et hee parat. 
yerificare per Recordum illud Unde petit Judicium ſi ptædict. Pri- $0. jerinet'e 
ſcilla actionem ſuam prædict. inde verſus eum habere debeat, &. : 
Et prædict. Priſcilla dic. quod prædictum placitum predict, Fran- Pemurter to 
ciſei ſuperius in Barram placitat. materiaque in codem content. minus le. 
ſufficien. in lege exiſtunt ad ipſam Priſcillam ab actione ſua præd. 

verſus eundem Franciſcum habend* præcludend. quodque ipta ad 

placicum illid modo & forma præd. placitat. necetic non habet nec 

per legem terræ tenetur reſpondere Et hoc parat. eſt verificare Unde 

ro defectu ſufficien. reſponſ. prædict. Franciſci in hac parte eadem 

Neiceilla pet. Judicium & damna ſua occaſione non perform. promiſ- 

ſion. & aſſumption. præd. ſibi adjudicari, &c. 

Et prædict. Franciſcus ex quo ipſe ſufficien. materiam in lege ad owner hartaie 
predict. Priſcillam ab actione ſua prædict. verſus eum habend. px - 


cludend. ſuperius allegavit quam ipſe paratus eſt verificare Quam 


quidem materiam prædicta Priſcilla non dedic. nec ad cam aliqualit. 
teſpondit ſet verification. illam admittere omnino recuſavit ut prius 
per. ſudic. & quod præd. Priſcilla ab actione (ua pred. verſus cum ha- 
bend. præcludatur, &c. Et quia Juſtic. hic ſe advilare volunt de & 
luper pmilis przd. priuſquam judic. inde reddant dies dat. clt partibus 
ulque a die Sancti Michaelis in tres Septimanas de audiendo inde 
jqudicio ſuo eo quod iidem ſuſtic. hie nondum inde, &. 


Oo | Priſcilla 
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Priſcilla Web, Widow verſus Moore. 
© i E Plaintiff declared in an Action upon the Caſe upon Five 


| ſeveral Pꝛomiſes, one whereof was upon a Quantum meruit, - 
fo? finding Meat and Dꝛink fo2 the Defendant at his Requeſt. 

The Defendant pleaded in Bar an Dutlawzp of the Plaintiff in t. 
this manner, (viz.) Quod quidam S. C. al' ſcilicet Termino Sandtæ m 
ITrinitat. anno regni nuper Regis Jacobi ſecundi tertio implacitavit pd. vt 

Priſcillam in Cur. dicti nuper Regis de Banco hie de placito trangrel. tl 
prædict. quæ Priſcilla pro eo quod non venit in prædict. Cur. de B. th 
præd. prefar. S. C. inde reſponſur. ſecundum legem & conſuetud. e 
hujus regni Angl. in exigendo poſita fuit ad utlag. in Com. Wilts T 
FK ea ratione poſtea ſcilicet quintodecimo die Maii anno regni dicti M 
nuper Regis quarto in Com Wilrs' præd. debito juris modo ad Se. he 
ctam præd. S. C. waviara fuit adhuce waviata exiſtit prout per recor- 
dum & proceſſum inde in eadem Cur. dicti nuper Regis de Banco præd. ne 
retornat. & modo reſidens plen. liquet Quæ quidem Utlagaria adhuc ar 


in ſuis robore & effetu remanet minime tevetſat. ſeu annihilat. & hoc 
parat. eſt verificare per Recordum illud unde pet. Judicium ſi actio, 
&c. * a „ 

And to this Plea the Plaintiff demurred. XY 

1. F02 the Dutlawzy could not be pleaded in Bar to an Aſſump- 
I | ſit upon a Quantum mervir ; fo there is no Certainty of Debt-ap- 
| pearing till the Thing comes to be valued, and ſo cannot be fo2- 
N feited, It was doubted, Whether Debt upon a Simple Contract 
5 | was fo?feited till 4 Co. Slade's Caſe 2 © £141 ent! 
N But it was reſolved by the Court in this Caſe, That the Out⸗ 
lawy was a good Plea in Bar; fo2 the Conũderation created a 
N Debt, tho' that Debt was not reduced to a certain Sum. Mark- 

| ham and Pitt in 3 Leon. 205. Dutlawzy pleaded in Bar to Trover, pr 

. where it lies all in Damages: But this Aﬀion aroſe upon a pꝛo⸗- i 
bi : pezty of Goods which would have been foxfeited, 3 Leon. 197. where 
| the King had granted all Foxfeitures that accrued to him by the 
| Outlawzp of J. S. and the Gzantee bꝛought an Action. 
| But an Exception was taken to the pleading of the Outlat?y ; 
fo; it ought to have been ſet fozth, That the Plaintiff did not ap- 
pear upon the Exigent, and upon that waviata fuir, & de debito 
juris modo is too general, Firzhecb. Account 91. Traverſe 31. Staund- 


ford 148. | 
| | And of this the Court doubted, and appointed to ſearch Pꝛece⸗ 
Vs dents of the Pleading. Et a-4journarur. 


3 Kempe 
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Kempe verſas Cory & al. 
Quod vide ante ultimo Termino. 


HE Caſe was now moved again, and as to the Batter ue , 
in Law it was held clear, That where A. is ſetzed of a 
third Part in Common, and B. of the other two Parts in Com- 
mon with A. and A. lets his third Part, reſerving Rent, and B. 
puts in his Cattle, oz a Stranger by his Licence, that ſuch Cat- 
tle are not diſtrainable fo2 the Rent. But the Doubt was, becauſe 
the Avowyp was, in loco in quo ut in & ſuper prædiet. tertiam par- 
tem, & c. TUhether the Plaintiff ſhould not have traverſed the 
Taking in tertia parte tantum? Vide the Caſe of Newman ano 
Moor in Hob. 80 & 103. And note there, That the Traverſe was 
held unneceſſary, , 
And the Court held clearly, That it would have been imperti⸗ Co. 221. 
nent to make a Traverſe in this Cale; fo2 the Batter in the 
Avow2y was confeſſed and avoided. 
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CASES 


Ad judged upon 
2 of ERROR 
i hes 1. * 


Exthequer Chamber. 


Termino Sancti Michaelis Anno 1 W. & M. 


| 
' 
| 


B Y 


Pollexfen, Chief Juſtice. Atkyns, Chicf Baron: 
Powell, Nevill, 
Rokeby,> Juſtices. Lechmore,>Barons. 


Ventris,\ Turton, 


. 


Willows verſus Lydcot. 


Pon a TUrit of Erro2 upon a Judgment in Ejeckment in; vs. --4 
B. R. which was bꝛought fo2 a Meſſuage in St. Martin's 
in the Fields. | 

Upon the General Iſſue pleaded, and a Special Uerdit found, 
the Point was to this effet : 

William Shelton was ſeized in Fee of the ſain Meſſuage, and of 
divers other Beſſuages ſituate in the ſaid Pariſh of St. Martin, 
and other Pariſhes, and made his Mill in TUriting, and thereby 
deviſed his Houſes in the other Pariſhes to divers charitable 
Uſes, and then deviſed to one Edward Harris and Mary his Wife 
the Meſſuage in Queſiton fo2 their Lives; and then in the kollow⸗ 
ing Clauſe, the better to enable his Wife to pay his a 

3 delle 
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ee * — 


deviſed all his Meſſuages, Lands, Tenements and Hereditaments 
whatſocver, within the Kingdom of England, (not above diſpoſe 
of) to have and to hold to her and her Aſgns fo2 ever; and made 
her Executrix. And the Uerdi was found, That Edward Harris 


and Mary his Cite were dead, and that the Teſtato? Jeft ſufficient - 


to his Wife to pay his Legacies, without the Reverſion of the ſaid 
Meſſuages deviſed to Harris ayd his Wife 3 That the Leſſo? of the 
Plaintiff was Heir at Law to the Teſtatoz, and that the Defen- 

dants claimed from Anne, lite of the Teſtatoz, &c. & ſi ſuper to- 
tam anaterigm, &e. And Judgment was given in the Ring's 
Bench fo2 the Plaintiff. 


oy 


And upon aWrit of Ereo2 bzought in the Exchequer Chamber, 


it was this Term argued befoze the Juſtices and Barons, and by 
the Opinion of them all, the Judgment was reverſed. 

Foz they held, That there were (Uo2ds in the Deviſe to the Te: 
ſfatoz's Wife, that would carry the Reverſion of this Þoule as an 
Hereditament undiſpoſey of. Vide the Cale of Wheeler and Wal- 
roon in Aleyn's Rep. 28, who having a Mano! and other Lands in 
Somerſetſhire, deviten the Manoz to A. fo2 ſix Pears, and part of 
the other Lands to B. in Fee; and then comes this Clauſe, 
and the reſt of my Lands in Somerſetſhire, or elſewhere, I give 

to my Brother; and it was adjudged by the Wow [Reſt] the Re- 
— of the Yano? paſſed as well as the Lands not deviſed be- 
2 ' : | , 
A Cale about 20 Pearg ago was cited by the Countel fo the De- 
fendant in the TUrit of Erroz, between Bowyer and Milbanke, in a 
Boꝛough where a Nuncupative Till would paſs Lands by the 
Cuſtom, à Yan upon his Death-Bed being asked about his (Llill, 
ſatd, I give all ro my Mother, and repeated the Tlozds twice 92 
thaice, Raymond's Rep. fo. 97. 
It was heid that would not paſs the Land; foz it was ſaid, That 
it were hard that Lands ſhould paſs by a Parol (Utill by Cuſtom, 
unleſs there be expꝛels and plain M oꝛds to thew the Intention. 


Chapman ver Flexman, 


3 LACITA in Camera Scaccarii apud Weſtm, coram Thoma 
the Comrrof E Street Mil. & Edwardo Luwiteh Mit duobus I uſtic. Domini 

egis de Communi Banco & Thoma bowell Mil. un. Baron. de 
Scaccario Domini Regis de gradu de la Coiſe die Sabbati viceſimo 
qainto die Novembs, anno regni Domini Jacobi ſecundi Dei gratia 
Angliæ Scotiæ Franciæ & Hiberniæ Regis Fidei deſenſar, &c- 
quatto. | 


the Exchequer* 
Chamber. 


1 Dominus 
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Dominus Rex mandavit dilecto & fideli ſuo Roberto Wright Mil, ie Wi ai 


Capitali Juſtic. ſuo ad placita coram ipſo Rege tenend. aflign: Breve 


luum Clauſum in hæc verba. Jacobus ſecundus Dei gratia Angliæ 


Scotiæ Franciæ & Hiberniz Rex fidei defenſor. &c. Dilecto & fideli 
noſtro Roberto Wright Mil. Capital. Juſtic. noſtro ad placita coram 
nobis tenend. aſſign. ſalutem Cum in Statuto in Parliamento 
Dominæ Elizabethz nuper Regin. Angliæ apud Weſlm. viceſimo 
tertio die Novembr. anno regni ſui viceſimo ſeptimo tent. edit. int. 
cætera inactitat. fuit authoritat. ejuſdem parliamenti quod ubi ali- 
quod Judic. ad aliquod tempus extunc poſtea reddit foret in Cur, de 
Banco Regis in aliqua ſecta aut actione debiti detention. convention. 
compoti action. ſuper Caſum Ejection. firmæ aut Ttanſgr. primum in- 


choat. aut primum ibidem inchoand. præterea tantum ubi nos foremus 


pars ſequen. aut defend. contra quam aliquod tal. Judic. reddit. foret 
ad ſuam election. proſequi poteſt extra Cur. Cancellar. ſpeciale 
breve de Errore deviland. in dicta Cur. Cancellar. Capitali Juſtic. di- 
az Cur. de Banco Regis pro tempore exiſten. dirigend. mandans ill. 
cauſate dict. Record ac omnia concernen. dict. Judic. transferri co- 
ram Juſtic. de Communi Banco & Baron. de Scaccario in Camera 
Seaccarii ibidem examinand. per dictos Juſtic. de Communi Banco 
& Baron. præd. Qui quidem Juſtic. de Commmni Banco & tales 
Baron. de Scaccario qui ſunt de gradu de la Coife aut ſex illorum 


ad minus virtute ejuſdem Actus ſuperinde plenam poteſtat. & autho- 


ritat. habuerunt ad examinand. omnes tales error. qual. aſſignat. aut 
invent. fuerint in aut ſuper aliquod tale Judic, & ſuperinde reverſare 
aut affirmare dict. Judic. prout lex requiret præterquam pro errori- 
bus aſſignand. aut invenien. pro aut concernen. Juriſdictionem præd. 
Cur. de Banco Regis aut aliquem defect. form. in aliquo brevi retorn. 
querela billa declaratione aut in alio placito proceſſu veredicto aut 
procedentia quibuſcunque Et quod poſtquam dict. Judic. affirmat. 
aut revocat. fuir dict. Record. ac omnia ill. concern. in dictam Cur. 
de Banco Regis removend. & reducend. etunt ut talis ulterior pro- 
ceſſ. ſuperinde fiat tam pro execution. quam alit. prout pertinebit 
ſicut in dicto Statuto plenius continetur Ac quia in record. & proceſſ. 
ac etiam in redditione Judic. loquelæ quæ fuit in Cur. noſtra coram 
nobis per billam inter Rogerum Flexman & Johannem Chapman de 


quadem Tranſgr. ſuper Caſum eidem Rogero per præfat. Johannem - 


illat. ut dicitur error intervenit manifeſtus ad grave dampnum ipſius 
Johannis ſicut ex loquela ſua accepimus Qui quidem Error nullo 
modo tangit nos aut Juriſdiction. ptæd. Cur noſtr. de Banco Regis 
predict. aut aliquem defect. forme in aliquo brevi retorn. querela 
billa Declaration aut in alio placito vel procedentia quibuſcunque ut 
accepimus Nos igitur volentes errorem fi quis fuerit juxta formam 
Statut. pred. corrigi & partibus præd. plenam & celerem Juſtit᷑ fieri 
in hac parte vobis mand. quod fi inde Judic. reddit. fir tune 9 
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80 proceſſ. ptæd. cum omnibus ea tangen. coram dictis Juſtic. de Com- 
muni Banco & Baron. de Scaccario noſtro predict. in Camera Scac- 
carii noſtri prædict. die Sabbari (videlicet) viceſimo ſexto die inſtantis 
menſis Novembr. ven. fac. ut dicti Juſtic. & Baron viſ. & examinat. 
Record. & proceſſ. præd. ulterius inde Fieri fac. quod de jure & ſecun- 
dum formam Statut. præd. fuerit faciend. Teſte meipſo apud Weſtm 
xiii. die Novembr. anno regni noſtri tertio: 120 | 


| e es 
due nan et Recotd. & proceſſ præd. cum omnibus ca tangen. de quibus in 
me wirt. brevi prædict. fit mentio. ſequuntur in hæc verba i. 
i Placita coram Domino Rege apud Weſtm. de Termino Sancti Hill. 
annis regni Domini Jacobi ſecundi nunc Regis Angliæ, &c. ſecundo & 


tertio. ene | 
| 6 Rot' DCCCCLXIIII. 

The Memoran. Devon' ſl. Memorandum quod alias ſcilicet Termino Sancti Mi- 

dumm. chaclis ult ptæterit. coram Domino Rege apud Weſtm. ven. Rogerus 

Flexman per Johannem Cliſton Attorn. ſuum & ptotulit hic in Cut. 

dicti Domini Regis tune ibidem quandam billam ſuam verſus Johan- 

| nem Chapman in Cuſtod' Mar, &c. de placito Tranfgr.' ſuper Caſum 

Declaration in Et ſunt pleg. de proſ. ſeilicet Johannes Doe & Ric. Roe quæ quidem 

Aber or the Billa ſequitur in hae verba: Devon. ff,” Rogerus Flexman queritur 
Caſe, brouzht de Johanne Chapman in Cuſtod. Mar. Mareſc. Domini Regis coram 

an 2ncientdlill, ipſo Rege exiſten. pro eo videlicet quod cum quidam Johannes Spec- 

158 l dh cott Armig. —— die Noyembr, Anno Domini milleſimo ſexcen- 

teſimo octogeſimo quinto & diu antea & continue poſtea hucuſque 

fuit & adhuc eſt ſeiſit. de & in Maner. & Burgo de Torrington in Com. 

ptæd. ac de ſeptem antiquis molend. aquar. ſuffic. ad molend. omnia 

| grana & braſium inhabitantium infra Manerium & Burgum predict, 

S lig of the Pro neceſſar. uſibus ſuis molit. & ibidem expendir. ſex corum infra 

- Minor and, Manerium & Burgum de Torrington prædict. altero eorum extra 

| Burgum prædict. fed infra predict, Manerium præd. exiſten. Cumque 

etiam predict. Rogerus Flexman prædict. ſecundo die Novembr. 

Anno Domini milleſimo ſexcenteſimo octogeſimo quinto ſuptadict. 

| & continue poſtea hucuſque fuir & adhuc eſt tenens & firmar. pred. 

The Plainif Johannis Speccot ad voluntat: prædict. Johannis præd. ſeptem mo- 

Nie of ebe endinorum aquaticorum granaticorum & deinde poſſeſſionat. Ec 

Et habuir g tolnet. granorum & braſii in eiſdem molendinis molit. per tempus 

. habere debut illud habuiſſet & habere debuir Cumque etiam omnes inhabiran. 

me rel. in aliquibus antiquis meſſuag. infra Manerium & Burgum prædict. 

exiſten. de jure debuerunt molire ad prædict. ſeptem molendina 

aliqua five aliquod eorum infra Manerium prædict. exiſten. omnia & 

omnimodo grana ſua & braſium infra Manerium & Burgum exiſten. 

polt molitur. inde in predict, meſſuag. ſuis expendit. (Anglice, ſpent) 
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ac ſolvere pro molitu? inde rationabile tolnet᷑ except᷑ tantummodo 
tar grana & braſium Inhabitantium predic? in antiquis meſſuag 
predict poſt' molitut inde expendit qua? per poſſeſſorem ſive 
poſſeſſores quorundam antiquorum molendinorum aquaticorum 
granaticorum (vocat Near Mills alias Weargiffozd Mills) jacen 
extra Manerium & Burgum præd' videlicet infra paroch de Wear- 

ifford in Com præd' pro tempore exiſten per ſe vel ſervientes 
— ſuper un equum oneratorium (Anglice Loading Horſe) ſolum- 

modo in ſervitio il? ad um tempus impen3 pro aſportacone talium 
granorum & brafii ad prædict molendin (vocar Tear Mills alias 
Meargiffozd Mills) & reportacone eorundem quando molit᷑ one- | 
rari & portari poſſunt Cumque prædict' Johannes Chapman præd' The d, 
ſecundo die Novemb? Anno Domini milleſimo ſexcenteſimo octo- n 
geſimo quinto ſupradict & diu antea & continue poſtea hucuſque Mefſuzze, 


which onghr 


fuit. & adhuc exiſtit occupator & poſſeſſor unius antiqui meſ- co grin « his 

ſuag (vocat the Swanne) jacend & exiſted infra Manerium & Bur- 

gum prædict᷑ ac per totum tempus præd' in eodem meſſuag vixit 

com̃oravit & inhabitavit & adhuc vivit commorat & inhabitat pd: 

tamen Johannes Chapman præmiſſ. non ignarus ſed machinans & 

intendens ipſum Rogerum in hac parte callide & ſubdole decipere 

defraudare & pejorare prædict᷑ ſecundo die Novembr. anno regni 

dicti Domini Regis nunc primo erexit locavit & impoſuit quoddam x4. 1.4... 

molendin manuarium (Anglice vocat᷑ a Hand- Mill) infra Manerid erccieda Hord- 

& Burgum prædict᷑ (videlicet) in prædict' antiquo meſſuag ipſius grow there- 

-Jobannis Chapman ibidem Et przdi& ſecundo die Novembt anno 

regni dicti Dni Regis nunc primo ſupradicto & diverſis aliis diebus 

& vicibus poſtea & ante exhibicon.- Billæ ipſius Rogeri prædict 

mille modios Brafii ipſius Johannis Chapman infra Manerium & 

Burgum prædict exiſted & in prædicto antiquo meſſuag prædict 

Johannis Chapman poſt molituram inde expendit in præd' molen- 

dino (vocat᷑ the Hand -Mill) moluit radone cujus predict? Rogerus 

tolnetum quod ipſe pro molitut᷑ inde ad prædict᷑ molendina ipſius 

Rogeri lucrari potuit perdidit & amiſit ad dampnum ipfius Rogeri e 

quadraginta librarum Et inde produe ſectam, &c. lott his Toll. 
Et modo ad hunc diem Lunz prox' poſt Octab' ſancti Hillat iſto The detendan; 

eodem Termino uſque quem diem przd' Johannes Chapman habuit 

licens ad Billam præd' interloquend'” & tunc ad reſpond*&c coram 

Domino Rege apud Weſtm ven tam præd' Rogerus p Attorm ſuum 

prædict᷑ quã præd' Johannes Chapman per Johannem Lugg Attorn 

ſuum Et idem Johannes Chapman defendit vim & injur quando &c, a. gteas; 

Et die quod ipſe non eſt inde culp. Et de hoc pond ſe ſuper Patria N. 

Et præd' Rogerus ſilit, &c. Ideo ven inde Jur coram Domino Rege 

apud Weſt' die Sabbati prox' poſt! Otab' Purificacon Beatz Mariæ 

Et qui nec, &c. ad recog®, &c. Quia tam, &c. Idem dies dat eſt 

partibus præd' ibidem &c. poſtea continuat inde proceſſ. inter partes 
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rædict. de placito præd per Ju? poſit᷑ inde inter eas in reſped. 
— Dome —— Weſtm̃ uſque diem Lunæ prox paſt” tres 
Septimanas ſancti Michaelis -extunc prox ſequen Niſi Jnſtic Di 
Regis ad Aſſiſas in Com prædict. capiend aflign prius die Maris 
viceſimo ſexto die Julii apud Caſtrum Exo in Com Devon pred, 
per formam Statu?, &c. ven ꝙ defect. jur̃, &c. ad quem diem oora 
Domino Rege apud Weſtm̃ ven pred. Rogerus per Attorm ſuum 


prædict. Et præfar juſtiè domini Regis coram quibus, &c. miſe? - 


3 hie Record. ſuum coram eis habit in hæc verba: ſſ. Poſtea die & 
loco infracontent coram Roberto Wright MiF Capita? ſuſtic Dn'i 

Regis ad placita coram ipſo Rege tenend. aſſign & Johanne Powell 

Mi? Juſtie dicti Domini Regis ad: placita coram ipſo Rege tenend 

affign Juſtice ejuſdem dicti domini Regis ad Aſſiſas in Com Devon 

capiend. aſſigñ per formam Statut᷑ &c. ven infranominat Rogerus 

Hexman p Attorid ſuum infracontent᷑ & infraſeript᷑ Johannes Chap- 

man licet ſolempni? exact. non ven fed defalf fecit deo Ju unde 

infra fit meneo capiatur verſus eum per defalt Et Jur Jurz illius 

exact. quidam eorum videTt Willielmus Booth Andreas May Geor. 

ins Gregary Thomas Corrindon Thomas Rugg Samuel Hall Am- 

broſius Thomas & Petrus Clarke venet & in Jut ilP jurat᷑ exiſtunt 
Tales, Ee quia reſid. Ja? ejuſdem Ju? non comparuer Ideo af de circum- 
ſtantibus per Vie Com̃ præd. ad hoc electi ad requiſicom prædict 

Kogeri Flexman ac per mandat juſtiè præd' de novo apponuntur 
Quorum nomina Panello infraſeript᷑ affilantur ſecundum forma Sta- 

tut in hujuſmodi caſu edit᷑ & ꝙvis ac jut᷑ fic de novo appoſit᷑ vide- 

licet Hugo Bidwell Johannes Crauſcombe Willlelimus Avent & 
Johannes Sprye exact. ſilit ven) Qui ad veritatem de infracontent᷑ 
ſimulcum aP Ju? predict prius impanelat᷑ & Jura? dicend' elect. 

| triat᷑ & jurat᷑ dicunt ſuper Sacrum̃ ſuum quod pd. Johannes Chap- 
v<rdict for the MAN eſt culpabilis de præmiſſ. infraſcript᷑ prout præd. Rogerus Flex- 
Plot. man interius inde verſus eum queritur Et aſſidunt dampnd ipfius 
Rogeri Flexman occone inde ultra mis & cuſtag ſua per ipſt circa 

ſectam ſuam in hac parte appoſit ad um denar Et pro mis & cu- 


The Judgment ſtag iP ad quadragin? ſolid. Ideo conf. eſt quod præd' Rogerus 
2 --"Y 


lexman recuperet verfus præfat᷑ Johannem Chapman dampna ſua 
prædict' per Ju? prad' in forma præd' aſſeſ. necnon ſexdecim libras 


; + pro miſis & cuſtag' ſuis præd. eidem Rogero per Cu? dicti Domini 


egis nunc hic ex aſſenſu ſuo de incro adjudicat Quæ quidem 
dampna in toto ſe attingunt ad octdecim libras & un dena? Et 

przd* Johannes in miſericordia, &e. | 1 
The P!acita Placita in Camera Scaccarii apud Weſtm cord Edw. Atkyns Mi? 
oC Capita? Barofd de Scae Didi Regis de gradu de la Coife Tho. Jenner 
Mit Richardo Heath & Thoma Powell Mi? tribus a? Baron de 


Scaccario Dni Regis de gradu de la Coife necnon Thoma Street Mit 


Edw. Lutw ichMiP & Chriſtof, Milton Mit tribus a? Juſtiè Dni Regis 
; * bo 3 > 3 "BE. de 
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de Communi Banco viceſimo ſexto die Maii anno regni domini Ja- 
cobi ſecundi Dei gratia Angliz Scot Franciæ &. Hiberniæ Regis 
Fidei defenſor, &c. quarto. | * bs 


. — 1 


Ad quem diem bic ven przd' Johannes Chapman per Johannem be Cees, 
Lugg Attorm ſuum Et dic quod in * . de I 
ac etiam in reddicone Judie præd' manifeſt eſt errat in hoc videlicet 

quod Judie pd' in forma prædict᷑ reddit. reddit. exiĩſtit᷑ pro pradict 

Rogero verſus; pfat Johannem Chapman ubi per legem terræ hujus 

regni Angliz idem Judicium reddi debuiſſet pro predict Johanne 
Chapman verſus predict! Rogerum Ideo in eo manifeſte eſt errat 

Et petit quod Judicium præd. ob errores predict. & alios in Record. : 
& proeęſſ. prædiet᷑ ae in reddicone Judicii pd' exiſtem revocetur ad- face of. 
nuſletur & pro nullo penitus habeatur & quod ipſe ad omnia que cd trac 
occone / Judis; præd amiſit reſtituatur, &c. Et petit breve Domini + 
Regis Vie Devon dirigend. ad præmuniend' præfat᷑ Rogero efſendi 

hic auditu? record. & proceſſ. prædict & ei conceditur, &c. Ideo 
Præcept᷑ eſt Vie quod probos, &c. Scire fac præfat᷑ Rogero quod fit ud awarded. 
hic die prox: futut᷑ auditur̃ record. & proceſſ. pradict. fi, &. 

Et ulterius, &c. Idem dies dat᷑ eſt. eidem Johanni Chapman hic, 

Et prædict᷑ Rogerus Flexman dic quod nec in Record. & proceſſ. "ys wy — 


prædidt nec in reddicone Judic pred. in nullo eſt erratum Et petit appear and 
etiam quod Cu? Domini Regis & Dominæ Reginæ hic procedat ad 5 — 
examinacon ta Record. & proceſſ. prædict᷑ quam pd' cauſæ per ipm 
ohannem Chapman ſuperius pro erroribus aſſign & allegat᷑ Et quod 
adie:pd* in omnibus affirmetur Et quia Cu dicti Domini Regis 
Dominæ Reginæ hic ſe adviſare vult de & ſuper præmiſſ. priuſ- 
quam judiè inde reddat dies dat eſt partibus pd* uſque diem Sab- 
bati ------ prox. futur̃ de Judicio ſuo inde audiend. eo quod Cur 


domini Regis hic inde nondum, &c. | 


—_— 
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6; Chapman verſus Flexman. 


Nan . Ation upon the Caſe, in B. R. the Plaintiff declared, Sena. 
That one Jo. Specot 2 Novembr 1685. & diu ante was ſci- 
ſed gf the Manoꝛ and Burgh of Torrington, and of ſeven ancient 
Uater⸗Com⸗ Pills, ſufficient to grind the Cozn ok the Inhabi⸗ 
tants, within the Manoz and Burgh afozeſaid, fo2 their neceſſary 
uſes ; and that the Plaintiff was the dap afozeſaid & continue 
poſtea, Tenant at Mill to the ſaid Specot of the ſaid ſeven Mills, 
and had the Toll of Cozn, which was ground in the ſaid Mills 
during the time afozeſaid & habere debuiſſet: And whereas all the 
Inhabitants of any ancient Meſſuage, within the Manoꝛ and Burgh 
afozeſaid, de jure debuerunt molere ad præd. ſeptem molend. aliqua 
live aliquod eorum omnia & omnimoda grana fua infra Meſs pred. 


Þ p 2 ex- 


. and Burgh afoz. 
laid; the ſaid: Chapman the 2 of November, & c. eretted à certain 
ald, and within his (aid 


BAS er 


= Have had, ad damnum, &c. | 
Rn The Defendant pleaded Not Guilty 
the Plaintiff, and Judgment that he th | 
And the Erro2 now inſiffed upon was, That the Platntiff had not n 
ſet foꝛth any Title in his Declaration to the Toll, oꝛ any Cuſtom | þ 
92 Preſcription, fo2 the Jnhabitants ok thoſe antient Houſes, to 
' bang their Cozn to be ground there. | 

Ante 135, HBut by the Opinion of ail the Court, the Judgment given in the 
"om King's Bench was affirmed ; fo? tis ſufficient to ſap in this poſſe, 
ſozp Acton, that during the time afo2eſaiy, he had and ought to 
habe the Toll; and that the Inhabitants debuerunt molere, vide 
the Caſe of Dent and Oliver, in 2 Cro. 43, 122. vide Raſtall Tit 
:molin, in Action ſur le Caſe, fol. 90. F. N. B. 123. f02 an antient 
CUater-courſe ſafd currere conſuevit. | 
Note, That of Raſtal cited by Pollexfen Chief Juffice tis ſaid, 
that the Inhabitants a toto tempore prædieto molere conſueverunt, 
and the Pyio2 and his Pzedeceſſozs are alſedged to be ſeized of the 
Mill time out of mind; ſo that that Pꝛecedent does not ſeem to 
warrant the Judgment in this Caſe, — 1 
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Sarsfield verſus Witherly. - 


| Hime Sarsfield bꝛought an Aﬀton upon the Cale, againſt 
Hamond Witherly in the King's Bench, wherein he declared 
to this effet: Cd Civit Paris in regno Franc eſt & à toto tempore, &c. 
fuit antiqua Civitas Cumque eti2 Civitas London in hoc regno eſt 
& a toto tempore, &ec. fuit antiqua Civitas Cumque etiam duplex 
uſantia in aliqua bill. Excamb. mention in? mercatores & ap perſoid 
apud Paris præd' reſide negotian- & commercium haben & mer- 
cat & ap perſon. apud London præd' reſiden. &c. & appunctuat᷑ 
fore ſolut᷑ apud London. præd' acceptat᷑ eſt & à toto tempore, &c, 
acceptat fuit per ſpatium duorum menſium à dat hujuſmodi primæ 
Billæ Excambii Cumque etiam apud London pd, (viz.) in paroch 
& o. exiſtit & à toto tempore, & c. habebatur antiqua conſuetudo inf 
mercatores & aP perſon. apud Paris præd' reſiden & negotian. & 
mercatores & ap perſon. apud London præd' reſiden. & negotian, 

(viz.) quod ſi aliquis mercator five a? perſona apud Paris *** 

7 * iden. 
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fiden. & negotian. fecerit primam Billd Excambit pro aliqua denar 
ſumma & alicui af mercarof five a? perſonæ apud London præd 
reſidem & negotian direxit & requifivit ad duplicem uſantiam hu- 
juſmodi primæ billæ excambii ſecunda minime ſolut᷑ ad ſolvend' ali- 
cf at mercat᷑ five af perſon vel ordini ſuo afiquam dena ſum̃ pro 
valore recept de hujuſmodi mercatof five a? perſona cut vel cujus 
ordini hujuſmodi denat ſumma per hujuſmodi prim̃ billa. Excamb. 
appunctuat᷑ fuit ſolvendum & ante folutionem & ſatisfactior inde 
py Indorſamentd in ſeriptis manu ſua propria ſubſcript & indorſz? 
uper hujuſmodi primam billd Excambti ordinavit hujuſmodĩ denar 
ſam. ſolvi ordini alicujus alii mercatot in hujuſmodi indorſament 
' nomina? valore recepto de illo Et ſi hujuſmodi mercator five a? 
ae cui vel cujus ordimi hujuſmodi dena? ſumma per hnjuſm. 
ndorſament appunctuat᷑ fuit folvend* per fecund. indorſament᷑ ſu- 
per hujuſmodi primam billd Excambit ordinavit hujuſmodĩ denar̃ 
foam. ſolvi ordini aſicujus alii mercato? five CE ſt poſt 
hujufmodi ſepara? indorſament᷑ & notitiam inde dat hnjuſmodi 
mercatori five af perſonz cui hujuſmodi prima billa Excambit fic fuir 
direct. & quod ille non ſolveret hujuſmodi dena? ſumm̃ hnjaſmodi 
tmercato? ſve a? perſonæ cuĩ per hyjuſmodi ſecundum indorſament᷑ 
tædicta ſolutio inde appunctuat᷑ fuit ſed pro defectu ſolutionis 
hujuſmodi mercatori five aP perſonæ in hujuſmodi ſecundo indorſa- 
) metito nominate ad finem duorum menſium à dat hujuſmodi prime 
| billæ Excambii proteſtare five proteſtari cauſaret fecund. pdict' con- 
fuetud. mercato? hujuſmodi primam billam Excambii Et ſi poſt 
| hujuſmodi proteſtationem hujuſmodi mercator five a? perſona in 
hujuſmodi primo indorfamento nominat᷑ ſolveret & ſatisfaceret hu- 
juſmodi mercatori five a? pſonæ in hujuſmodi ſecundo indorſamen- 
to mentiona? hujuſmodi denar̃ ſummam in prima billa Excambii - 
content᷑ quod tunc hujuſmodi mercator five a? perſona qui hujuſ- 
modi primam billam Excambii fecerit onerat᷑ & onerabi? exiſtit per 
conſuetud” ad ſolvend* hujuſmodiĩ dena? ſummam hujuſmodi merca- 
tori five af perſonæ cui ſolutio inde per hujaſmodi primd indorſa- 
mentum appunctuat᷑ fuit Cumque etiam præd Hammond Witherly 
die, &c. apud Civitat Paris præd' apud London præd' in Parochia 
& Warda pd' reſidens & negotians & Mercator ibid exiſtens eodem 
die, &c. Stylo novo apud Paris, &c. ſecundum conſuetud' mercator̃᷑ 
præd' fecit quandam primam ſuam billam Excambii manu ſua pro- 
pria ſubſcript geren dat, &c. cuidd T. W. in parochia & Warda pd' 
reſiden & negotiam direct. & per eandem requiſivit przd* T. VV. ad 
duplicem uſantiam dictæ ſuæ primæ billæ Excambii (ſecunda ſua 
minime ſolu? exiſten) ad ſolvendum cuidam W. Ellis five ordini 
plenam ſummam ſeptuaginta & quatuor librarum pro valore recept᷑ 
quam quidem billam poſtea & ante finem duorum menfinm a dat 
ejuſdem ſcilicet die, & c. apud, &c. przd* W. Ellis per indorſamen- 


tum manu ſua propria ſubſcrip? & indorſat᷑ ſecundum 3 
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&c, ordinavit pred' ſeptuaginta & quatuor libras fore ſolut ordini F 
præd Franciſci Sarsfield mercato? adtunc & ibidem exi (en. &c. ya. i | 
ore de illo, &c. idemque Franciſcus ante ſolutionem Billz predic? 
' & ante ſinem duorum menſium à dat. &c. ſcilicet f die, &c. apud 
' London, &c. per ſecundum indorſamentum manu ſua propria ſub- P 
ſcrip? ſuper illam primam Billam Jes ſecund* pd. conſuetud p 
ordinavit prædict 741. fore ſolu? ordini cujuſdam, Johannis Comin 7 
mercat᷑ adtunc & ibidem exiſtent & quod de * {eparal indorſa- n 
ment pd Tho, W. poſtea ſcilicet die, & . apy L. prædict᷑ notitiam - 
habuit Et pd' Franciſcus Sarsfield in facto dicit quod prædict T. W. 
A ſine duorum menſium & dat, &c. ſeu 20 00 non ſolvit præd. 
Johanni Comin præd 74 1. & quod pro defectu ſolutions præd. ]. C. 
ad finem duorum menſium à dat. &c. ſci? die, &c. apud L. pd in 
Paroch, &c, proteſtavit ſeu proteſtari cauſavit rzd' primam Billa 
Excambii ſecund' conſuetud., &c. & ley in facto dicit quod ipſe 
idem Franciſcus poſtea ſciP 20 die Septemhr Anno 1681. apud L. &c. 
ſolvit præfat᷑ Johanni Comin prædict᷑ ſeptuagint᷑ & quatuor libras 
| enn quidem præmiſſ. & conſuetud. præd præd Hamond 
Witherly onerat & onerabi?-eſt & per conſuetud. præd onerab & 
anerat eſſe conſuevit ad ſolvend' przd* Franciſco præd' ſum̃ 741, 
in prædict' prima Billa Excambii mentionat. ac idem Hamond in 
conſideracone præmiſſor poſtea ſcit codem 20 die Septembt᷑ apud 
IJ. præd. &c. ſuper ſe aſſumpſit & eidem Franciſco adtunc & ibid' 
fideliter promiſit quod ipſe idem Hamond præd 74 1. eid' Franciſco 
bene & fideliter ſolvere vellet Cumque etiam przd' Hamond poſtea 
ſcilicet eodem die, &c. indebit᷑ fuit eidem Franciſco in af 741, pro 
conſim̃ denar̃ ſumma per eundem Franciſcum ad requiſiconem ejuſd 
Hamond ante tempus illud erogat᷑ & fic inde indeb' exiſten idem 
Hamond in conſideradone inde poſtea ſci pt eod' die, &c. apud L. &c. 
ſuper ſe aſſumpſit & eidem Franciſco adtunc & ibidem fideliter pro- 
mifit quod ipſe idem Hamond præd. 74 l. ult menconat᷑ eidem 
1 Franciſco cum inde poſtea requiſtt eſſet bene & fideliter ſolvere & 
| contentare vellet prædict᷑ tamen Hamond' ſeparales promiſſ. & 
aſſumpſ. &c. minime curans ſed machinans, &c. præd. ſepara} denat 
ſummas in toto ſe attinge® ad 1481, ſeu aliqud partem eidem Fran- 
ciſco non ſolvit, &c. ſicet ad hoc faciend. &c. ſæpius PIR apud 
London' &c. requiſitus fuit, &c. Unde idem Franciſcus dici 


SOTSESGRDY 3K 


| icit qd' ipſe 
deteriorat eſt & dampnum habet ad valentiam 601, & inde pducit 
ſectam, &c. . v 
3 | The Dekendant as to the ſecond Pꝛomiſe pleaded, Non Afſumpſit 
= & quoad reſiduum præd' Tranſg? ſuper Caſum in nar? præd' idem 
Hamond dicit quod prædict' Franciſcus actionem ſuam habere non 
debet quia proteſtando non eorum aliqua ſuperius inde allega? fore 
vera proteſtando etia quod przd' narratio inde ac materia in eadem 
ES content minus ſuflicien inlege exiſtunt ad actionem prad' ma nu- 
tenend pro placito Hamond dicit quod ipſe eſt filius & bares 
3 "EN apparens 
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apparens predict Thomæ Witherly ſuperius nomina? quodque ipſe 
idem Hamond pro ejus meliore educatione videndo partes & gentes 
extraneas ac notando & intelligendo mores & linguas earum ante 
predict” tempus quo Tupponitur Billa Excambii prædict. fieri ex li- 
centia Domini Regis peregrinatus fuit ut generoſus Anglica in par? 
Tranſmarit ac dicto tempore quo, &c. fuit apud Civitat᷑ Paris 
præd' ut hujuſmodi generoſus ac peregrinator ac nulla alia de cauſa 
abſque hoc quod ipſe idem Hamond eſt vel unquam fuit Mer- 
cator ſeu perſona p via merchandizandi negotians int Civit paris 
in part Tranſmaridd & Civit᷑ London vel apud eord alter” vel alibi 
ubicunque pront prid* Franciſè ſuperius ſupponit & hoc parat eſt 
verificare Unde petit Judicium fi predict Franciſcus actionem, &c. 

To this the Plaintiff demurrev. 1 

LY & was ſaid; that the Plea amounted to the General Jflue ; 
foxif the Matter of it would avail the Defendant, it might be given 
in Evidence upon Non Afſumpfit. 73 2D 72351 


To which it was anſwered, That it was no general Rule, that 


a Mutter could not be pleaded ſpecially, which might be given in 
Evidence upon the General Jlue, In an Aﬀon of Debt fo2 Rent, 
an Entry and Suſpenſion of the Rent may be given in Evidence 
upon Nil debet; pet tis always allowed to be pleaded, and ſo Nil 
babuit in tenementis z und wherever the Matter pleaded contains 


Patter of Law it is allowed to be pleaded, tho' it might be ſhewn 


upon the General Ilſue, Hob. 127, 
And of that Opinion' were the Court. 
2. But then it was ſaid fo2 the Plaintiff, That the Plea was in⸗ 
ſufſicient in the Matter of it; fo2 the Cuſtom is latd fox Merchants 


and other Perſons reſident and negotrating at Paris; and the very 
Dawing of the Bill of Exchange is a negotiating in it ſelf, and the 


Natice is ſo frequent between all perſons, as well as Merchants, 
o negotiate by Bills of Exchange, that it would pꝛove a great 
Inconvenience, if rhey ſhould not be of the ſame effef between 
others as well as Merchants. | | 
And the Court were all of Opinion, That the ]Þlea of the Defendant 
was inſufficient, and that he having dzawn this Bill was obliged 
by it, accowding to the courſe of Bills of Exchange; and whereas 
Judgment was given in the King's Bench upon this Reco fo? the 


- Defendant, they reverſed the ſaid Judgment, and gave Judgment 
fo2 the Plaintiff,” . 


Termino 


—— 


— 
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Termino Paſchz, Anno 2 Wilhelmi & Matz. 


The Placita 
in the Exche- 
yuer Chamber. 


In Scaccario. 


| ; 2 — v. 3 
1 Cramlington verſas Evans & Percival. 


P LACITA in Camera Scaccarii apud Weſtm̃ coram Roberto 
Atkyns Mi Capita? Baron de Scaccario Domini Regis & 


Dominæ Reginæ de gradu de la Coife Henrico Pollexfen MiP Capi 


ea? Juſtiè Domini Regis & Dominæ Reginæ de Communi Banco Jo- 
hanne Powell Mi? Johanne Rokeby Mi? & Peyton Ventris Mi? tri. 
bus a? juſtiè Domini Regis & Dominæ Reginæ de Communi Banco 
necnon Edwardo Nevill Mi? & Johanne Turton Mi? duobus 2 
Baron de Scaccario Domini Regis & Dominz Reginæ de gradu deli 


Coife die Sabbati decimo quinto die Junii anno regni Domini Wil- 


lielmi & Dominæ Mariæ Dei gratia Angf Scot᷑ Franc & Hiberniz 


Regis & Reginæ Fidei defenſor̃, &c. primo. 


The Writ of 
E13: : 


Dominus Rex & Domina Regina mandave? dilecto & fideli ſuo 
Johanni Holt Mi? Capita? Juſtiè ſuo ad placita in Cut ipſorum Do- 
mini Regis & Dominz Reginæ coram ipſis Domino Rege & Dopa 
Regina tenend' aſſign breve ſuum Clauſum in hæc verba: ff, Guliel- 
mus Tertius & Maria ſecunda Dei gratia AngP Scotiz Franciæ & 
Hiberniz Rex & Regina Fidei defenſor̃, &c. dilecto & fideli noſtro 
Johanni Holt Mi? Capita Juſtie noſtro ad placita coram nobis 
tenend' aftign ſalutem Cum in Statuto in Parliamento Domina 
lizabethz nuper Reginæ Ang? apud Weſtm̃ viceſimo tertio die 
ovembris anno regni ſui viceſimo ſeptimo ten? edi? int cxtera 
inactitat᷑ fuit authoritat ejuſdem Parliamenti quod-ubi aliquod Ju- 
diciam ad aliqued tempus extunc poſtea reddit foret in Cur de 


Banco Regis in aliqua ſecta aut accone debiti detencom convencof 
comput Aceom̃ ſuper Caſum Ejeccon firmæ aut Tranſgreſſionis 
primum inchoat᷑ aut primum ibidem inchoand. præterea tantum ubi 


nos foremus pars querens aut defendens contra quem aliquod tale 
Judicium reddit foret ad ſuam elleccopd proſequi poteſt extra 
Cu? Cancellar ſpecia? breve de Error deviſand. in dictam Cut 
Cancella? Capita? Juſti@ Cu? de Banco Regis pro tempore 
exiſten dirigend' mandans il cauſare dict. record. ac omnia con- 
cernen dict Judicium transferri coram juſtid de Communi Banco 
& Baronibus de Scaccario in Camera Scaccarii ibidem examinand 


* 
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per dictos Juſtiè de Communi Banco & Barones prædictos Qui 
quidem juſtiè de Commumi Banco & tales Barones de Scaccario 
qui ſunt de gradu de la Coife aut ſex illorum ad minus Virtute 
ejuſdem Actus ä nk re 17 poteſtat & authoritat᷑ habebunt 
examinand omnes tales errores qua? afligr aut invent fuerint in 
aut ſuper aliquod tale judicium & ſuperinde reverſare aut affirmare 
dictum judicium prout lex requiret præterquam ꝙ Erroribus affign 
aut inveniend' pro aut concernen juriſdictionem prædict᷑ Cur de 
Banco Regis aut aliquem defectum forme in aliquo brevi retorn 


. querela billa declaracon aut in alio placito proceſſu veredicto aut 


procedentia quibuſcunque Et quod poſtquam dictum judicium 


affirmat᷑ aut reverſum fuerit dictum record. ac omnia illud concer- 


nem in dictam Cur? de Banco Regis removend' & reducendꝰ erunt 
utiitalis ulterior proceſſus ſuperinde fiat tam pro execudone quam 
Aliter ꝓut pertinebit ſicut in dicto Statuto plenius continetur Ac quia 
in record. & proceſſu cujuſdam loquelæ quæ fuit in Cat Domini 
Jacobi ſecundi nuper Regis AngP, &c. coram ipfo nuper Rege per 


Billam inter Stephanum Evans & Petrũ Percival & Lancelot Cram- 
lington de quadam Tranſgr ſuper Cafum eiſdem Stephano & Petro 
per præfat᷑ Lancelot illat᷑ necnon in reddicon Judicii ejuſdem lo- 
quelz verſus præfat᷑ Lancelot in Cut noſtra coram nobis ut dicitur 


error intervenit manifeſtus ad grave dampnd iphus Lancelot ſicut 


en querela ſua accepimus Qui quidem error nullo modo tangit 


Nos aut Jurifdiction prædict Cur. noſtræ de Banco Regis dict aut 
aliquem defectum formæ in aliquo brevi retorm querela billa decla- 
ratlone aut in alio placito ꝙceſſu veredicto aut procedentia quibuſ- 
cunque ut accepimus Nos igitur volentes errorem ſi quis fuerit 
juxta formam Statuti predict corrigi & partibus præd' plenam & 
celerem Juſticiam fieri in hac parte vobis mandamus quod fi Judicid 


inde reddit. fit. tunc record. & proceſſ. prædict᷑ cum omnibus ea 


tangen coram dictis Juſtie de Communi Banco & Baronibus de 
Scaccario. noſtro prædict᷑ in Camera Scaccarii noſtri predict die 
S$abbati (videlicet) decimo quinto die inſtantis Menſis Junii venire 
fac ut dicti Juſtic & Barones vis & examinat record” & proceſſ. pd 
ulterius inde fieri fac quod de jure & ſecundũ formam Statut præd 
fuerit faciend. Teſte nobis ipſis apud Weſtm̃ quarto die Junii an- 


ne Regis noſtri primo. 


Record · & Proceſi. predic? cum omnibus ca tangeñ de quibus in 
Brevi prædict᷑ fit menco ſequitur in hæc verba: 


Error, 
| Placita coram Domino Rege apud Weſtm̃ de Termino Paſchz be fla. 


anno regni Domini Jacobi ſecundi nunc Regis Ang], &c. ſecundo. 
185 de Rot CXC11, 


Ag London 


ON 


2 
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London ff, Memorand' quod a? ſcilicet Termino ſancti Hillar ul? 
przterit coram Domino Rege apud Weſtm̃ ven Stephanus Evans & 
Petrus Percival per Johannern Normanſell Attorn ſuum Et protulet 
hic in Cu? dicti Domini Regis tunc ibidem quandam Billa ſud verſ. 


The Memoran- 
dum. 


Lancelot᷑ Cramlington in Cuſtod' Mar, &c. de placito Tranſgt ſuper 


Caſum Et ſunt pleg de proſequend' ſeift Johan Doe & Rich Roe 

Quæ quidem Billa ſequitur in hæc verba: ff, London ff; Steph. Evans 

Declaration & Petr Percivall queruntur de Lance? Cramlington in Cuſtod' Mat 
land Bill os Mareſe Domini Regis coram ipſo Rege exiſten pro eo videPt quod 
Exchange. ci infra hoc reg Ang videlt in paroch. Beatz Mariz de Arcubus 
er forth. in Warda de Cheape Lond' præd' habetur & fuit quzdam conſuet 
in? mercator̃ & a? perſon infra hoc regid Ang? reſide & commercid 

habentes uſfita? & approbat videſt quod ſi aliquis mercator vel a? 

any Merchane, Perſom infra regid Ang? reſidep fecerit aliq Billa excambii ſecund 
<: other per. yſid mercator̃ 8c hujuſmod* Billa excambii ſua pp! manu ſubſcripſ, 
& eandem Billam excambii ſecund* uſum mercator alicui aP mercat 
ſive ab perſonæ infra hoc regñ Ang} direxit & p eand. Bill2 excambii 
requiſivit hujuſm. mercator ſive a? pſon cui hujuſm. Billa excamb, 

fie fuerit dire&” ad ſolvend' aliquam dena? ſum in hujuſm̃ Billa ex- 

cambii menconat ad aliquod tempus in hujuſm. Billa excamb. limitat 

alicui a? mercatori five pſom in hujuſm. Billa excambii nominat vel 

Velordini ſuo. Ordini ſuo uſu alicujus a? mercato? five perſon in hujuſm. Billa 
nominat᷑ ꝙ conſimili valore in hujuſm. Billa menconat fore recept de 

aliquo a? mercat᷑ ſive perſon in hujuſm. Billa excamb' nominat᷑ & ad 

locand' hujuſm' denar̃ ſum ad comput᷑ put p adviſam. Et ſi hujuſm. 

mercat five a? perſom cui hujuſm. Billa excambii ſic direct. foret ſup 
Vviſd hujuſm. Billæ excambii acceptaret hujuſm. Bill. excambiiſecund, 
hem Uſd mercat ad folvend' hujuſm dena? ſum in hujuſm̃ Billa mencon 
Ec icper in. lecund tenor hujuſm̃d Billz excambii Et fi hujuſm̃ mercat ſive af per- 
appunckuaret, COD cui vel cujus ordini ſoluèo hujuſm denar ſum in hujuſm. Billa 
oy excambii menc appunct fuerit fiend” p indorſ. hujuſm. Billæ excamb. 


Pro valore in 


ujuſnodi ordinavit content hujuſm Bill excamb'ſolvend. aliquibusaP mercat 
Upon retuſa] five ap perſon in hujuſm' Indorſ. nominat vel ordini eordd ꝙ valore 
r in hujuſm. Indorſament᷑ mencon fore recept de hujuſm' perſonis in 
hajuſm' Indorſ. nominat. Ac fi hujuſmd mercat five aP perſon qui 

hujuſm' Bil? excamb' fic acceptaverit poſtea recuſavit ſolvere hujuſm 

denar ſum̃ in hujuſm' Billa excambii menconat hnjuſm mercat five 

a? perſonis in hujuſm' Indorſament hujuſm' Billz excambii nominat 
quibus vel quord ordini ſoluco inde p hujuſm. Indorſ. hujuſm. Billz 

ben eve Mer- excambii appunctuat᷑ foret fiend* ſecund' tenorem hujuſm Billæ ex- 
come charge · cambii tunc hujuſm. mercat᷑ five aP perſon qui hujuſm. Billa fic fecit 
17 ſup noticia hujuſm. recuſacon onerabilis extitit & a toto tempore 
ſupradict. onerabilis exiſtit & onerat eſſe conſuevit ſolvere hujuſm. 

denar̃ ſum in hujuſm' Billa excambii mend hujuſm. mercat᷑ five al 

perſonis in hujuſmodi indorſament hujuſm Billæ excambii —_— 
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, quibus vel quor®'ordini ſoluè inde ꝙ hujuſm. Indorſ. hujuſm. Biltz 
-excambii ſic-ut præfertur appunct. foret fiend. Ac iidem Steph. & Pe- 
trus in facto die quod præd' Lancelot᷑ Cramlington infra hoc'regn | 
Ang? ſcife apud Villam & Com̃ Novi Caſtri ſuper Tinam reſidem & Jun peter, 
mercatot᷑ exiſted decimo die Novembris Anno Dom̃d MDCLXXXV. \erchine ac 
apud Villam & Com̃ Novi Caſtri przdict. ſecundum uſum merca- drew a 5. up- 
tor pred” fecit quandam ſolam Billa ſuam excambii in ſcriptis gere; 
dat eiſdem die & anno & eand' Billam manu ſua pp? ſubſeripſit 0 
& eandem Billam cuidam Willielmo Ryder adtunc in Lond” præd 
in paroch & warda præd. reſiden & artem Mercatoris ibidem exerc 
direxit & per eandem Billam excambii idem Lancelot Cramlington 
adtune & ibidem requifivit przd* Willielm̃ Ryder ad vigint᷑ & quing; - 
dies poſt dat᷑ ejuſdem ſolæ Billæ ſuæ excambii ſolvere cuidam Tho- Pe tb one 
mz Price (adtunc apud Londom præd' in paroch & ward. pd, reſiden Merchant in 
& mercator̃ ibidem exiſten) vel ordini ſuo quingent libr ꝙ uſu Fe? —_ 
Calvert Armig ꝙ conſimili valore recept ibid. (ſcift 555 r 
& Com̃ Novi Lale præd ) de Magiſtro Fran Clever & ſocare ilf ad Value recxired 
comput᷑ prout Þ adviſament. Quodque Billa excambii przd” poſtea 
ſcrt decimo quarto die Novembr anno ſupradicto apud Lond. præd. 
in paroch & ward. pred. præfat᷑ Willielmo Ryder præſentat᷑ fuit 
mque Willielm. Ryder eandem Billam adtunc & ibidem ſcift eo: 
dem decimo quarto die Novembt anno ſupradicto apud Lond. przd' ned te J. 
in paroch & ward. pd. ſecundũ oſt mercator pred” acceptavit quod- | 
que præd' Thomas Price cui vel cujus ordini ſoluè dena? prædict. 4nd by him 
in Billa exeambiiĩ przd' menconat per eandem Billam appunctuac 
fait fiend. poſtea ſcilicet eodem decimo quarto die Novembris anno 
ſupradicto apud Lond. præd. in paroch & warda præd. ꝙ valore p 
eundem Thoma Price de eiſdem Stephano Evans & Petro Percival 1 
adtunc & ibidem habit᷑ & recep? per Indorſamen ejuſdem Billæ ex- Price orders 
cambii ſecund' conſuetud. Mercator præd. ordinavit content ejuſdem the Plant 
_ Milz excambii ſolvi przfat Petro Percival & Stephano Evans ad- 
tune apud Lond' præd. reſiden & Mercator ibidem exiſted quod- 
que præd' Willielmus Ryder poſtea ſcilicet quinto die Decembris 
anno ſupradicto apud Lond. pred. in paroch & ward. Pd. de Pmiſſ. j.s. had no- 
predict. habuit notiè ac per eoſdem Stephanum & Petrum adtunc Ne. 
& ibidem requiſit. fuit ad ſolvend' eandem denat᷑ ſum. in eadem manded of 
a excambii mencona? eiſdem Stephano & Petro ſecund. formam 
& effect. præd. Indors Billæ excambii præd' quod ipſe idem Willie? 
adtunc & ibidem facere penitus recuſavit de omnibus quidem pmiſſ. | 
idem Lancelot? Cramlington poſtea ſcilicet primo die Janua? anno Butke refuſed 
ult ſupradict. apud Londo® przd* in paroch & ward, præd' noticx 
habuie ac ratione inde ac per conſuetud. præd. a toto tempore præd Of which the 


uſitat᷑ & approbat᷑ idem Lancelot ad ſolvend' eaſdem quingent lib ane. 
eiſd. Stephano Evans & Petro Percivall onerabi? & onerat devenit 
Et ſuperinde idem Lancelot Cramlington in confiderae pᷣmĩſſ poſtea 
ſeilicet eodem primo die Janua? anno ul? ſupradicto apud Lond. 
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And became præd' in paroch & ward. przd' ſuper, ſe. aſſumpſit & eiſdem. Steplr 


dle spe & Petro adtunc & ibidem fideli? pmiſit quod ipſe,idem; Lancelot 
— :. 'S qo . KL. s * 
ment, © prædict' quingent᷑ Jibe eiſdem Stephano & Petra cum inde requiſit 
ekſſet bene & fidelit ſolvere & contentare yellet prædict᷑ tamen Lan. 
celot᷑ ꝓmiſſion & aſſumpcon ſuas præd' in forma præd' fact. minime 
cura fed machinan & fraudulent intendem eoſdem Steph & Pett in 
hac parte callide & ſubdole decipere & defraudare præd. quingent 
1ib? Bil? excambii prad' menc ſeu aliquem inde denar eiſdem Steph, 
& Petro ſeu eorum alteri nondũ ſobvit (licet:ad hoc faciend”-poſte; 
Put alho' of. ſcift eod. primo die Jan anno.ſuprad, apud Lond' pd' in paroch & 
non chu. Ward. præd' idem Lanè p par. Steph & Pet? requiſit fuit) ſed il eis 
; ſea eord alteri ſolvere hucuſque omnino recuſavit & adhuc recuſat 
unde idem Steph. & Petr dic qd' ipd deteriorat᷑ ſunt & dampnd ha- 

bent ad valenè ſexcentar lib Et inde ędue ſectam, &. 
Et modo ad hunc diem ſcilicet diem Mereurii x; poſt, Quinden 
Paſchz iſto eodem Termino uſque quem diem, . Lancelot habuit 
„ Penne gi Bil? præd' interloquend. & tune ad.ze{pondend', &c. cor 
Impitlance. Domino Rege apud Weſtm̃d ven tam præd. Steph. & Pet? p Attorn 
ſuum ptædic quam pred” Lancelot᷑ p Adam Bay nes Attorm ſuum 
Et idem Lancelot defend. vim & injur quando, &c. Et die quod 
præd Steph. & Petrus accom ſuam gd inde verſus ipſum habere ſeu 
manutenere non debent Quia @teſtando quod non habetur nec exiſt 
nec à toto tempore ſupradict. habebatur vel wy quædam conſuet᷑ int 
Proteſtando, mercatof & a? perſonas infra HOG, reg AngP reſiden & commerce 


that there is 


o lach Cu. habentes uſitat᷑ & approbat᷑ quod fi aliquis Mercator vel. aP perſon 
— infra hoc regñ) Ang? reſided. fecerit aliquam Billa excambii ſecund' 
uſum Mercator & hujuſmodi Billa Excamb. ſua, pp?, manu ſubſcrip 

& eandem Billam excambii ſecundũ uſum mercator alicui al mer- 

catori ſive a perſonæ infra hoc reg Ang} refiden direxerit & p can. 

dem Billam excambii requiſiverit hujuſm. mercat ſive af perſon cui 

hujuſm. Billa excamb. fuit direct. ad ſolvend' aliquam denar ſum in 

hujuſm. Billa excamb. menconat ad aliquod tempus in hujuſm. Bil, 


excambii limitat᷑ alicui at mercatori ſive perſonæ in hujuſmodi Bill, 


excamb' nominat᷑ vel ordini ſuo ꝙ uſu alicujus af mercator᷑ ſive per- 


ſõd in hujuſm Billa nominat᷑ p confimili, valore in hujuſmodi Bil? 


excambii menconat fore recept᷑ de aliquo af mercat᷑ five perſon in 
hujuſm̃ Billa excambii nominat᷑ & ad locand. hujuſm. denar ſum ad 


Comput᷑ prout p adviſament᷑ Et (i hujuſmodi mercator five af per- 


ſom cui hujuſmodi Billa excambii fic direct foret ſup viſũ hujuſm. 
Billæ excambii acceptaret hujuſm. Bil? excambii ſecund' uſd merca? 


ad ſolvend* hujuſm. denat ſum in hujuſm̃ Billa menconat ſecundd 


tenor hujuſmodi Billz excambiĩ Et ſi hujuſm̃ mercat five a? perſon 
cui vel cujus ordini ſoluco hujuſm. denar ſum in hujuſm. Bilk excamb. 
menconat᷑ appunctuat᷑ fuerit fiend” p Indorſ. hujuſm billæ Excambii 


ordinavit content hujuſm. billæ Excamb. ſolvend' aliquibus at mercat᷑ 


five af perfofd in hujuſm. Indorſ. nomipat vel ordini eorũ ꝙ valore 
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in hujuſm. Indorſ. men fore recep? de hujuſm. perſon in bujifms 

Indorſ. nominat ac fi hujuſm. mercat᷑ five af perſon qui hujuſm, bil? 
Excambii fic accept poſtea recuſaverit ſolvere hujuſm̃ denar in hujuſ. 

billa Excambii menc hujuſm. mercar five af pſon in hujuſm. Indorſ. 

bujuſm̃ bille Excamb, nominat quibus vel quord ordini ſoluco inde 

p — Indors bujuſm. billæ Excamb appunct. fore fiend ſecund” 

tenor hujuſm. billæ Excambii tunc hujuſm. mercat ſive af perſom qui 

hejuſf bill Excambii fic fecerit ſup notiè hujuſm; recuſacon one- 
rabilis'extitit & à toto tempore ſuprad? onerab extitit & onerat eſſe 
cnſvev it ſolvere hujuſm. dena? ſum in hujuſm. billa Excambii mend 

hjuſm. mercato? five aÞ pſonis in hujuſm. Indorſ. hujuſm. billæ Ex- 

camibit nominat᷑ quibus vel quo? ordini ſoluco inde p Indors hujuſ. 

billæ Excambii fic ut præfertur foret fiend. modo & forma pur pd: 
Stephanus & Pettus per billam ſuam præd. ſuperius allegave? Pro 
pheits'tatnen.idem Lancelot dic qd' diu ante diem exhibicon billæ — 
prd' Felix Calvert Arm in billa præd' ſuperius nominat exiſten u vert an Eee 
Cömmiſſionar & Gubernator̃ omm Rata? Tmpoſicon & Debit Exciſa 03.535 te. 
ſup Cervifid tupula? (Anglice Beer) Cerviſiam (Anglice Ale) Pyra- Money in 
con (Ang? Perry) Poma© (Anglice Cider) Mellicrat (Anglice We: hs bends of 
theglin) & omnitd a? liquord exciſabiP dis Dao.Regi nunc debit beg we” 
& Tofubi? "infra "reg Ang? Dom Walliz & villam Bervici ſuper, Viss Money. 
Tweed decimo die Novemb? anno regni dicti Domini Regis nunc 

primo ſupradicto apud pred. Villam Novi Caſtri ſup Tioam ſolvit 

eidem Lancelot per manus pd Franciſci Clever przd' quingent lib? 

de denat eidem Domino Regi nunc accreſcen & renovan de debit 

Excifæ Tuper liquores exciſabif præd' in præd' Villa & Com Novi 

Caſtri ſuper Tinam & Com Northumb? ad inter con quod prædict᷑ 

quingent lib? ſolut᷑ forent eidem Felici Calvert ꝙ uſu dicti dni Regis 72 the intent 
nunc apud Civit Londom prxd poſteaque ſcilicet eodem decimo die ve paid to the 
Novembris anno primo ſupradicto apud præd' Villam Novi Caſtri ds. 

ſuper Tinam ad requificon præd' Felicis idem Lancelot præd' bills 


Excambiĩ fecit & ſubſcripſit & præd' Willielmo Ryder direxit & per And the pe. 


eandem billam requiſivit prædꝰ Willielm. Ryder ad ſolvend' prædict wards at. 
Thomæ Price przd, quingent᷑ lib? ꝙ uſu pdict Felicis modo & forma g ee 
in billa præd. menConaf. Et idem Lancelot᷑ ulterius dic quod præd' That Calver: 
Felix fic ut præfertur Commiſſionar & Gubernato? debit. Exciſæ pd* debted ts the 
exiſted. poſtea ſcilicet viceſimo quarto die Novembris anno primo * 
ſupradicto & ante diem exibic billæ pd. eidem Domino Regi nunc 
indeb” exiſtebat in diverſis denar̃ ſum attingen in toto ad quinque 
mille lib? legalis mone? Ang? & amplius ratione præmiſſ. put per 
Reoord' Seae die Dni Regis nunc apud Weſtm̃ in Com. Midd' plen Frout per Ref 
ſiquebat᷑ & apparebat Quodque pd' Fe? Calvert prædict᷑ quinque 
mille lib? eide Do Regi nunc non ſolvit nec ſolvi fecit ratione cujus 
taliter ſuperinde in Cu? Scaò ꝙceſſ. futt quod poſtea ſcilicet eodem 
viceſimo quarto die Novembris anno regni dicti Domini Regis nunc 
primo ſupradicto quoddam Breve dicti Domini Regis nunc de 

3 | Extendi 
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An en Extendi fac à dicta Cu? Scae dicti Domini Regis nune apud Weſta 

iſucd ous lub Sigillo ejuſdem Cu? & Vie Lom direct. 1 præd debit᷑ quinque 
mille libra? verſus præd Felicem Calvert debito modo emanavit 

quod quidem breve idem Dominus Rex nunc eiſdem tunc Vic rey 

præcepit quod iidem Vie nan omitterent ꝙpt᷑ aliquam. libert quin 

eam ingred. ac tam p ſacrum̃ pborum & lega? hom de balliva phat 

Vie vel ali? per ſacrum̃ & teſtimonidd aliquorum proborum & ga 

hom de eadem balliva przfat Vie per quos rei veritas melius ſci 

& modis quibus 1idem. Vic 


| quz debit ſpeciaf & denat ſum iden 
ep Calvert tunc habuit in dicke balliva præfat᷑ Vic eaque omnia & 


ifire fecerint ut idem Dom̃ Rex nunc ea quouſqʒ ſibi de debito pd 
4 Kbie dicti Nenn 
is recuperand' inde nuper edit & vis Et qualit præcept᷑ ilf fu- 


i & Thome 


vered to the Kinſey MiP adtunc exiſten Vie Lond. præd deli t fuit in deb. 


Sheriffs. 


juris forma exequen Et præd' Lancelot ulterius did quod paſtea & 


- 


' monet Ang? @ tan? denar̃ ſum̃ per eundem Lanceloz Cramlington 
(modo def. 


Nov. ꝙ pred' quingent᷑ bbr;folvend' p quenda, Wile. Ryder. cuidd 
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Thomæ Price ad uſũ pd" Felicis Calvert quodque pd' ſum quingen? 
lib? & quælibet inde parcel? difto die capeon inquilie præd' przd” 
Felici Calvert debit᷑ exiſtebat᷑ & inſolut. Et iidem Vic dicto die cap 
inquiſiè przd' przd* ſum̃ quingent lib? per ip przd' Lane Cram- 
lington przd* Felici Calvert fic ut præfertur tune debit 8& inſolut᷑ & 
uzlibet inde parcelt necnon bill. Excambii przd' Virtute brevis pd' 
ibĩ direct. in manus diĩcti Dom Regis nunc capi & ſeifire fee juxta The one; 
exigent ejuſdem brevis Et ad diem retorn. ejuſdem brevis ſcilicet pd 
viceſimo ſexto die Nov. anno regni dicti Dom Regis nunc primo ſu- 
pradicto ꝙ execuò brevis præd Baron præd' Scac præd' (eodem 
Scac- ag Weſtm̃ præd' tunc exiſten) retornaver & certificaver̃ in- 
uiſid præd' p ipſos in forma przd' capt Et quod iidem Vie prædict 
am quingent libre per ip præd' Lancelot Cramlington præd' Felici 
Calvert & qlibet inde parce? necnon billa Excambii pd* in manus The Money 
dicti Dom̃ Regis nunc capi & ſeiſiri fee juxta exigen brev. præd prout Exchance 
p Record. præd' brevis de Extendi fac & retorn ejuſdem & inquiſiò e 
præd' eidem annex. in Sca@ præd' certificat᷑ & ibM in cuſtod* Remem the Exchegoer 
dicti Domini Regis remaneñ plen apparet Virtute cujus quidm̃ brevis 
de Extendi fad & inquiſiè præd' ſupinde capt. & pdict capcom Sei- 
ſurz' præd ſummæ quingent lib? & pdid' bil? Excambii ꝙ ſolucon 
inde fic ut præfertur fact & trat' in manus dicti Domini Regis per 
vie Lond” pdict fic ut præfertur fact. idem Dominus Rex nunc ad une cl 
præd. ſum quingent lib? & præd' bil? Excambii in inquiſiè predict ka. 
menè ꝙ eiſdem quingent᷑ libr ſicut præfertur fact. & tract. legitime 
intitulat᷑ fait & exiſtit videPt apud Lond. pd' in paroch & ward' 
prædꝰ Et idem Lancelot᷑ ulterius die quod taliter ſuperinde in pdict 
Cu? Scac dicti Domini Regis nunc coram Baron ejuſdem Scad pro- 
ceſſ. fuit quod poſtea ſcilicet nono die Dee anno regni dicti dominiĩ 
Regis nunc primo ſupradito quoddd breve dicti domini Regis nunc 
de Extendi fad e dicta Cur Scad dicti domini Regis nunc ſub Sigillo An extere gf, 
ejuſdem Cu? Vie præd' Villæ Novi Caſtri ſuper Tinam direct. pro focd on © | 
predict debito quingent lib? p Inquiſie præd' fic ut pfertur compert᷑ dhe IS 0 
verſus eund. Lancelot (modo: def.) debito modo emanavit Et idem 
Lancelot poſtea & ante diem exhibic billæ præd. prædict' Stephani 
& Petri ſcilicet decimo quinto die jan anno regni dicti Domini Regis 
nunc primo ſupradicto apud Lond. pd. in paroch. & ward' pd. pd. 
ſum quingent᷑ lib? legalis monet. Ang? ad uſum dicti Domini Regis 
nune ſolvit & ſatis fecit in ple exoneracon. & ſatisfac. pd* ult. menc. 1 
brevis de Extendi fac. & pd. billæ Excambii & ſam quingent. lib? padtiszass 
per Inquiſic. przd. fic ut pfertur compert. & per Vic. Lond. præd. 
in manus dicti Dom̃ Regis nunc fic ut pfertur capt. & ſeiſit. Et idem 
Lancelot. ulterius in facto dic. qd. ipſe ide LaneCramlington (modo 
defend.) & præd. Lanc. Cramlington in Inquiſic. præd. & in predict. 
ult. menc. brevi de Extendi fac. nominat. ſunt una & eadem pſona & 
non alia neque diverſa Quodque præd. billa Excambii in bil predict, __. 
pd” Petri & Stephani menc. & ſum quingent. libr. in eadem billa hoy 
8 I} ; Ex- Ce. Ina. 
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Sagi, Excambii men & ? eandem ſolvi appunctuat᷑ & pd bil? Excambij 
&c ſum̃ quingent lib? p Inſiquiſiè pd' fic ut ptertur compert᷑ & p Vic 
Lom præd' in manus dicti Domini Regis nunc fic ut præfertur capf & 
| ſeiſit & per ipſum Land fic ut pfertur ſolut & ſatisfact. fuer & ſunt 
Er una & * una & eadem billa Excambii.& una & eadẽ ſumma quingent libr & 
non alia neque diverſa Et hoc parat eſt verificare Unde per Judi 
ſi pd Steph. & Petrus acco® ſuam przd* inde verſ. eum habexe ſey 
- manutenere debeant, &c. | : 


The Plaintiff, Et præd' Stephanus & Petrus dic quod ipſi per aliqua per Predict 

the Plea, el. Lanc' ſuperius placitando allegat ab acc one ſua pd' inde verſus ipſũ 

— Land habend' præcludi non debent quia dic quod placit pd. per ip. 

ſd Lane modo & forma præd' ſuperius in barr? placit materiaque 

in eodem content᷑ minus ſufficien in lege exiſtunt ad ipſd Steph, & 

Petrum ab accone præd' inde verſus præd' Lane habend pcludend 

Quodqʒ ipſi ad placit᷑ illud modo & forma pd' per ipſd Lane ſupef 

lacitat᷑ neceſſe non habent nec per legem terræ tenentur reſpondere 

Ee hoc parat ſunt verificare Unde  defectu ſufficien reſpons prad 

Lan@ in hac parte iidem Stephanus & Petrus pet: Judiè & dampnz 

| ſua occone pmiſſor̃ ſibi adjudicari, &c. Et ꝙ cauſis moracon in lege 

Cauſes of De- ſuper placito illo iidem Steph. & Pet. ſecund. forma) Statut in hy- 

Er :endic ad julmodi caſu inde nuper edit & proviſ. oſtendunt & Cur hic de 

genera'om monſtrant has cauſas ſubſequen videlicet eo quod placif pd' tendit 

ad genera? exif & eſt incertum in ſe pregnans & forinſecum & non 
reſpondet ad narracop & caret forma, &c. i 11S irs Go 2 

ſoinder in Et prædic Lancelot dic quod placitũ pd' per ipſd-Lane modo & 

emure's forma præd' ſuperius in barrd placit᷑ materiaque in eadem content 

bon & ſufficien in lege exiſtunt ad ipſos Steph. & Petrum ab accone 

ſua præd' inde verſus ipſum Lanc habend. pcludend” quod quidem 

placitum modo & forma pd' fuperius in barrà placitat materiamque 

in eodem content ipſe idem Lane paratus eſt verificare & probate 

L Put Cur, &c. Et quia pd' Steph. & Petrus ad placit ilf non reſpond, 

nec il? hucuſque aliqualiter dediè idem Lanc. ut prius pet Judie& 

qd' pd' Steph. & Petrus ab accone ſua pd? verſus eund Lane habend 

præcludantur, &c. Et quia; Cu? dicti Dai Regis nunc hic de Judicio 

ſuo de & ſuper præmiſſ. reddendꝭ nondum adviſatur dies inde dat eſt 

partibus przd* cord Domino Rege apud Weſtm̃ uſque diem Veneris 

prox. poſt Craſtinũ ſanctæ Trim de Judicio ſuo de & ſuper pmiſſ ill 

audiend, eo quod Cur̃ dicti Domini Regis nunc hic inde nondũ, &c. 

4 Ad quem diem coram Domino Rege apud Weſtm̃ ven tam prædict 

nin" Stephanus Evans & Petrus Percivall qm przd' Lancelot Cramligton 

per Attorn ſuos prædict. Et quia Cu dicti Domini Regis nunc bic 

de Judicio ſuo de & ſuper præmiſſ. przd} reddend nondũ adviſatur 

dies inde dat eſt partibus præd' coram eodem Domino Rege apud 

Weſtmd aſque diem Sabbati .prox, poſt; tres Septimanas Sancti Mi- 

chaelis de Judicio ſuo de & ſuper præmiſſ. audiend.. co α od Cut 

Forther Con- dicti Domini Regis nunc hic inde nondum, &c. Ad qu or em cord 
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Domino Rege apud Weſtm̃ ven tam p ædict' Stephanus & Petrus 
gm præd' Lancelot per Attorn' ſuos præd. Et quia Cur. dicti Do- 
mini Regis nunc hie de Judicio ſuo de & ſuper præmiſſ prædict' red- 
dend. nondum adviſatur dies inde dar' eſt partibus coram eodem Do- 
mino Rege apud Weſtm̃ uſque diem Lunæ prox' poſt Octab' Sancti 
Hillar. de Judicio ſuo de & ſuper præmiſſ. præd' audiend* co quod 
Cur. dicti Domini Regis nunc hic inde nondum, &c. Ad quem | wok Further Con. ti 
coram Domino Rege apud Weſtm̃ ven tam præfat' Stephanus & pe- 

trus qm prædictꝰ Lancelot per Attorn) ſuos prædict. Et quia Cur, 

dicti Domini Regis nunc hic de Judic ſuo de & ſuper præmifl, præd. 

reddend?* nondum adviſatur dies inde dar” eſt partibus præd' coram 

codem Domino Rege apud Weſtm' uſque diem Mercur. prox* poſt 
Quinden' Paſchæ de Judicio ſuo de przmilt. ill” audiend' co quod 
Cur. dicti Domini Regis nunc hir inde nondum, &c. Ad quem diem rue ©... 
coram Domino Rege apud Weſtm̃ ven tam prædict' Stephanus & ue. 
petrus qm prædict Lancellot per Attorn) ſuos prædict' Er quia Cur 
dicti Domini Regis nunc hic de Judicio ſuo de & ſuper præmiſſ. præd 
teddend. nondum adviſatur dies inde dat᷑ eſt pattibus prædict' co- 
ram eodem Domino Rege apud Weſtm̃d prædict' uſque diem Vencris 
prox. poſt Craſt. Sanctæ Trinitatis de Judicio ſuo de & ſuper præmiſſ. 
audiend' eo quod Cur. dicti Domini Regis nunc hic inde nondum, &c. 
Ad quem diem coram Domino Rege apud Weſtm̃ ven tam predict. n Se 
Stephanus & Petrus qd prædict' Lancelot per Attorn' ſuos præditct. 

Et quia Cur. dicti Domini Regis nunc hic de Judicio ſuo de & ſuper 

præmiſſ. reddend' nondum adviſatur dies inde dat eſt partibus præ- 

dict coram codem Domino Rege _ Weſtm uſque diem Lunæ 

prox” polt tres Septimanas Sancti Michaelis de Judicio ſuo de & ſuper 

præmiſſ. audiend* eo quod Cur' dicti Domini Regis nunc hic inde 

nondum, &cc. Ad quem diem coram Domino Rege apud Weſtm̃ ven further Cons 
tam prædict' Stephanus & Petrus qi prædict' Lancelot” per Attor ); 
ſuos præd' Et quia Cur' dicti Domini Regis nunc hie de Judicio ſuo de 

& ſuper p̃miſſ reddend nondum adviſatur dies inde dar? eſt partibus pd 

coram eodm̃ Do Rege apud Weſt) pd uſque diem Lunz prox' poſt 

Octab' Sancti Hillar. de Judicio ſuo de & ſuper præmiſſ. audiend* co 

quod Cur. dicti Domini Regis nunc hic inde nondum, &c. Ad quem bonn Cort 
diem coram Domino Rege apud Weſt ven. tam. præd. Stephanus 

& Petrus qd præd Lancelot per Attorn) ſuos præd. Et quia Cur. 

dicti Domini Regis nunc hic de Judicio ſuo de & ſuper præmiſl. 

teddend nondum adviſatur dies inde dat eſt partibus prædꝰ cotam 

codem Domino Rege apud Woſtm præd uſque diem Mercurii prox' 

poſt Quinden. Paſchæ de Judicio ſuo de & ſuper præmiſſ. audiend 
eo quod Cur. dicti Domini Regis nunc hic inde nondum, &c. Ad Further Conri- 
quem diem coram Domino Rege apud Weſtm̃ ven' tam prædict. 
Stephanus & Petrus qm præd Lancelot per Attorn ſuos præd. Et 

quia Cur, dicti Domini Regis nunc hie de Judicio ſuo de & ſupet 
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præmiſſ. reddend. nondum advilatur dies inde dat eſt partibus pred 
coram codem Domino Rege apud Weſtm uſque diem Vencris prox' 
poſt Craſtin' Sanz Trinitatis de Judicio ſuo de & ſuper pramiſſ 
audiend. co quod Cur. dicti Domini Regis nunc hic inde, nondum, 
2ercher Conil &c. Ad quem diem coram Domino Rege apud Weſtm̃ ven tam 
guancc. prædict. Stephanus & Petrus qi prædict' Lancelot. per Attorn' ſuos 
prædict. Et quia Cur. dicti Domini Regis nunc hic de Judicio ſuo 
de & luper præmiſſ. reddend' nondum adviſatur dies, inde dat eſt 


partibus prædict. coram eodem Domino Rege apud Weſtm̃ uſque 


diem Mattis prox” poſt tres Septimanas Sancti Michaelis de Judicio 
ſuo de & ſuper præmiſſ. aud iendo eo quod Cur. dicti Domini Regis 
nunc hic inde nondum, &c. Ad quem diem coram Domino Rege 
Farther Conti apud Weſtm. ven' tam prædict' Stephanus & Petrus qm prædid 
RE Lancelot. per Attorn' ſuos prædict' Et quia Cur. dicti Domini Regis 
nunc hic de Judicio ſuo de & ſuper præmiſſ. reddend nondum adyi- 
ſatur dies inde dat eſt partibus prædict. coram eodem Domino Rege 
apud Weſtñd prædict' uſque diem n poſt Octab' Sandi 
Hillar' de Judicio {uo de & ſuper præmiſſ. audicnd' eo quod Cuz 
dicti Domini Regis nunc hie inde nondum, &c. Et modo ad hunc 
>erther Conti. diem ſcilicet à die Paſchæ in quindecim dies iſto eodem Terming 
DURCe. uſque quem diem loquela prædict' (antea remanens fine die) Victute 
cuſuſdam Actus Parliamenti conſect' apud Weſtm' decimo tertio die 
Febr. anno regni Domini Willielmi & Dominæ Mariæ nunc Regis & 
Reginæ Ang, &c. primo revivificat' continuat' & adjournat fuit 
e coram Dom' Rege & Domina Regina Willieimo & Maria apud Wecitf 
«ne Precced- Pdict' ven' tam præd Steph' & Petr. qd pd. Lancelot. p Actor) ſuos 
085 revived 7 pred ſuper quo vis & p Cur' dictor. Domini Regis & Dominæ Reginæ 


Act of Parlia- 


ment. nunc hic plenius intellectis omnibus & ſingulis præmiſſ. maturaque 


* 


judgment for 


de Paints, deliberacon' ſuperinde habita videtur eidem Cur. quod placitum præd' 
per ipſum Lancelot modo & forma prædict' ſuperius in Barr. placi- 
rat” materiaque in eodem content' minus ſufficien. in lege exiſtunt 
ad ipſos Stephanum & Petrum ab accone ſua predict. inde verſus 
przdia* Lancelot' habend. pracludend. Ob quod iidem Stephanus 
& Petrus dampna ſua verſus prafat' Lancelot occone præmiſſorum 
recuperare debeant {ed quia Cur. dictorum Domini Regis & Dominæ 
Reginæ nunc hic incognit. exiſtit quæ dampna idem Stephanus & 
Perrus tam occone præmiſſorum prxd. quam pro mis & callag ſuis 
unit of Euqus per ipſos circa ſectam ſuam in hac parte apolit. ſuſtinuer. Ideo 
aggracl. præcept, eſt Vic' London p: ædict' quod per Sacrum' proborum & 
legalium hominum de Baliva ſua diligent. inquir' quæ dampna iidem 
Stephanus & Petrus tam ocCcone. præmiſſorum pradict' qin pro mis 
& cuſtag ſuis per ipſos circa ſectam ſuam in hac parte appoſit' ſuſti- 
nuer. & Inquiſicon qnd, &c. Domino Regi & Dominæ Reginæ apud 
Weſtm' prædict' die Veneris prox? poſt. Craſtin Sanctæ Trinitatis (ub 
ſigill', &c. & ſigill', &c. mittant una cum brevi dicti Domini kes, 
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& Dominz Regina eis inde direct Idem dies dat eſt præſat Stephano 
& Petro ibidem; &c. Ad quem diem coram Domino Rege & Domina 
Regina apud Weſtm̃j prædict' ven ptæd' Stephanus & Petrus per 
Attorm ſuum ptæd Et Vie London præd' (videlicet) Johannes Fleet 
MiP & Humfrid' Edwin MiP retorn quandam Inquiſicom coram eis The Inguißtien 
vicęeſimo quatta lie Maii anno regni Domini Willielmi & Dominæ cned 
Matiæ nunc Regis & Reginæ Ang, &c. primo apud Guild: Hall 
ſeitua in patoch. Sancti Laurentii in Veteri Judaiſmo' in Warda de 
Cheape ejuſdem Civitat Virtute Brevis pradiQ” capt per Saerum. 
gupdecim proborum & legalium hominum de Baliya præfat Vic 
pet quam compert exiſt quod predic” Stephanus & Petrus ſuſtiauer. 
dampna occabone præmiſſorum præd' ultra mis & cuſtag' ſua per Dame: 
ipſos circa ſectam ſuam in hac parte appoſit ad ſexcent? libn & pro fades b, 
mis & cuſtag i& ad vigint' ſex tolid* & octo denar. Ideo cons eſt Point 
quod ptæd Stephanus & Petrus recuperent verſus præfat Lancelot 

pn præd per Inquiſicon. præd' ſuperius in forma præd compert. 
necijon trigint & ſex ſibr. treſdecim ſolid. & quatuor denar. pro mis 
& cuſtag ſuis præd eiſdem Stephano & Petto per Cur. dictorum 
Domini Regis & Dominæ Reginæ nunc hic ex aſſenſu ſuo de Incro 
adjndicat. Quæ quidem dam pna in toto ſe attingunt ad ſexcent 
trigint & octa libr. Et præd' Lancelot᷑ in miſericordia, &c. Judi fig 
ſexto die Junii MDCLX XXIX. General Erroꝛs aſũgned. 


10 Cramlington verſaus Evans and Percival, 

* a (CUrit of Exroꝛ upon a Judgment in the King's Bench, where 
Evans and Percival declared againſt the Ocfendant in an Aaſon 

upon the Caſe, That in the Realm of England (viz.) in the Pariſh 

of St. Mary Le Bow, London, there is and hath been time out of 

mind a Cuffom amongſt Merchants and other Perſons, (viz) 

That if a Perchant, o2 other Perſon, makes a Bill of Exchange 


aͤccoꝛding to the Uſage of the Merchants, ' direfted to a Merchant 


M other Perſon reſident in England, requeſting the Perſon to 
whom directen, to pay the Sum of Money in the Bill mentioned, 
at the time therein limited, to the Perſon in the Bill named o2 his 


Odder, fo2 the uſe of any other Perſon in ſuch Bill mentioned, 


ko; the value received of the Perſon mentioned in ſuch Bill, and to 
place it to accompt as by Advice ; and if the Perſon to whom ſuch 
Vill is directed, accepts it accoding to the Uſage of Merchants; 
and if that Perſon who in ſuch Bill is appointed to receive ſuch 
Yoney by an Indoꝛſement upon the ſald Bill, ozders the payment 
of ſuch Money to any other Perſon oꝛ Perſons, oꝛ their Omer, fo2 
the value in the Indoꝛlement mentioned to have been received of 
the Perſon named in ſuch ane if he that accepted = 
t 2 il 


„ „. 
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= Bill doth afterwards-refuſe to poy it to him named in the (ain 
Indozſement, then he which made and direſked the Bill, upon | 
Notice of ſuch Refuſal, is chargeable to pay the Money to theÞer. - | 
ſon, 02 his Oꝛder, to whom by the Indoꝛlement it was appointed 
to be paid. ee ee ( 
Then they lay, That Cramlington the roth Day of No. ( 
vember, Anno Domini 1685. at Newcaſtle, Direted: a Bill of 
Exchange of the ſame Date to one William Ryder, requeſting him 
at 25 Daps after the date. of the ſaid Bill, to pay to Thomas Price, 
oz his -Owder 3001. fo; the uſe of Felix Calvert Eſquire;-fo2 the 1 
value received of Francis Clever, and to place it to accompt prout 1 
per adviſamentum; and on the 14th of the (aid; November it was q 
:lhewn to the ſaid Ryder, who then (accozding to the Uſage of t 
Merchants) accepted itz and that the ſaid Price upon the laid x 4th f 
Day of. November, fo; the value received of. them the ſaid Evans f 
and Percival, by an Jndozſement upon the ſaid Bill, atcoꝛding to £ 
the Ulage of Merchants, owdered the Contents thereof to be paid t 
to the ſaid Evans and Percival: and that the ſaid Ryder afterwards li 
Y 

U 

fi 

U 

Q 

P 

{ 

c 


.(viz.) the 5th dap of December, in the year afozeſaid, was requeſted 

"by them the laid Evans and Percival to pay to them the ſaid Boney 

1 7 to the afozeſaid Indozlement, and the ſaid Ryder refuſed 
Me.. 16 PALS bf 1 40 

| Df all which the laid Cramlington had Notice, (viz ) upon the 

_ If day of January in the ſame year, and by reaſon thereof, and of 

2 the Cuſtom atoꝛeſaid, he became charged with the payment of the 

ſaid Money to them the ſaid Evans and Percival; and thereupon 

the ſaid Cramlington in conſideratione præmiſſorum, did pꝛomiſe to 


- pay the ſaid 500 l. to the ſaid Evans and Percival, &c. but not 9 
minding his Þ2omile, had not paid the ſaid Money licer ſæpius re- a 
quiſirus, &c. ... | Met 031 eee fi 
To this the Defendant Cramlington puts in a Plea in Bar to L 
the effect as followeth; (viz.) Proteſtando that there was no ſuch t 
Cuſtom as ſet fo2th in the Declaration, pro placito dicit, that long u 
bekoze the Action brought, Feiix Calvert in the Declaration men. if 
tioned, was one of the Commiſſioners of Exciſez and upon the c 
Toth of November, anno primo Domini Regis nunc, by the hands 'L 
of Clever in the Declaration mentioned, did pap 500 J. of the t. 
Monep ariſing to his Majeſty upon the Duty of Exciſe; and at ſt 
the Requeſt of the ſaid Calvert, the Dekendant upon the ſame 10th & 


of November, made and directed the afozeſard Bill of Exchange 0 
the ſaid William Ryder, to pay to the ſaid Price 500 l. fo? the ule of 


the ſaid Calvert, ag in the Declaration (et foxth. _ | & 1 
And he further ſaith, That the ſaid Calvert, upon the 24th day of V 
the ſaid November, was indebted to the King upon the Accompt | 

afozeſaid.in 5000 |. and upwards, prout per Recordum Scace t. &c. c. 


de ſuperinde taliter proce ſſum fuit in Cur, Scaccai' pæuict, riot 
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upon the 24th of November afozeſaid, a TUrit of Extendi facias 
was awarded to the Sheriffs of London againſt the ſald Calvert 
fo2 the ſaid Debt of 5000 l. commanding them to enquire per 
Sacramentum proborum & legalium hominum, &c. what Goods, 
Chattels, Debts, Specialties, Sums of Monep, &c. the ſatd 
Calvert then had, and to extend and ſeize them into the King's 
Hands, in whole Hands ſoever they then were, that the King might 
be therrout ſatisfied of the ſald Debt juxra formam Statuti pro 
hujuſmodi -deb' dicti Domini Regis recuperand'; TUhich CUrit was 
returnable the 26th of the ſaid November, and upon the 24th 
was delivered to the then Sheriffs of London, and upon the 
25th day of the ſaid November, by vertue of the ſaid CUrit , 


toon an Inquiſition per Sacramentum, &c. by which ft was 


found that the ſaid Defendant Cramlington, upon the 24th of the 
ſaid November, was indebted to the ſao Calvert in 500 l. fo? 


Money received by him to the uſe of the ſald Calvert; and that 
the Defendant made a Bill of Exchange, dated the 1oth of the 


ſaid November, direfed to the ſaid Ryder, to pay to the ſaid Price, 
to the uſe of the ſald Calvert the Sum of 5001. and that the ſame 
was due to the ſaid Calvert at the time of the Jnquiſition taken; and 
that the ſaid Sheriffs did thereupon ſeize the Debt and Bill of 73 
change into the King's Hands ſecundum exigentiam brevis prædict', 


and returned the ſaid TUrit and Inquisition, & c. into the Exchequer 
prout per Recordum, & c. plenius apparet; by vertue of which the 


King became lawfully entitled to the ſaid 500 1. and Bill of Ex- 
change afozeſatd. A 
And the Defendant further ſaith, That afterwards (ſcilicer) the 
th of December, Anno primo, &c. a TUrit of Extendi facias was 
awarded out of the ſaid Court of Exchequer againſt the laid De- 
kendant Cramlingron fo? the ſaid 5001, and thereupon he paid the 
ſald 5 0 l. upon the 15th day of January anno primo ſupradicto, 
to the uſe of the King in plena exoneratione & ſatisfact one ptædict 
ult' mentionat' brevis de ęxtendi fac' & prædict' Billæ excambii & 


ſummæ quingent' librarum per Inquiſitionem pred fic ut prefertur 


compert, &c. and concludes with Averments, (viz ) That he the 
"Defendant Cramlington is the ſame ſo named with him in the Ex⸗ 


tent, and that the 500 1. the Bill of Exchange, &c. in the Inqui⸗ 
ſition found, are the ſame mentioned with-them in the Declaration, 


& and fo demands Judgment of the Action. 

To this Plea the Plaintiffs demurred. 

nd after divers Arguments Judgment was given in the King's 
Bench fo? the PPiaintiffs in Eaſter Term, in the firſt year of King 
William and Queen Mary. 


And now it came to be argued upon a Trit ok Erro? in the Ex: 
chequer Chamber. | 


Firſt, 


* „ 
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Firſt, It was allenged fo2 Erroꝛ, That the Cuſtom js laid ſa ge⸗ 
neral, (viz.) not only to extend to Berchants, but all others; (@ 
that it muff be at the Common Law if to be allowed at allt. 

Sed non allocatur : F02 in the Cale of Sarsfield and Witherly, 
(lately adjudged) it was reſolved, That a Perſon, not being a 
Merchant, dꝛawing a Bill of Exchange, was bound accozding to 
the Uſage of it amongſf Merchants, and in Declarations upon 
Bills of Exchange, the whole-Batter is to be ſet fozth ſpecialip. 

Secondly, There was (as appears by the Bill of Exchange) 
25 Daps given fo2 the payment of it after the date of the Bill; 
_ here the Requeſt and Refuſal is upon the 25th day after the 

Sed non allocatur: Fo? as the Bill is ſet fo2th, it is ta pay the 
Money ad viginti & quinque dies poſt datum; and this can't; be, if 
not paid at the five and twentieth dag. 83 

Thirdly, The Batter chiefly inſiſted upon fo2 Erroz was, That 
the 500 |. was appointed to be paid to Price fo the uſe of Calvert 
ſo the right and intereſt of the Money was in Calvert, by whomſg- 
ever ft thould be received, aud then it might well be ſeized foz the 
Debt which Calvert did owe to the King. | 

But the Court held, that the ſeizure fo2 the King ought not to 
have been in this Cale. yep 505 | 
1. Foz that tha it were to be paid fo2 Calveer's uſe, yet this was 
but a Truſt, and the Kight of the Boney was in Price. As if 
Goods be given to A. to the uſe of B. the p2operty of the Goods is 
in A. Dthtrwile, if Boney be delivered to A. to pay to B. there the 
Right of the Money is in B. and he map bzing an Aﬀton of Debt. 
. 2. Here the Bill is endozſed over to be paid to the Plaintiffs 
befoze any ſeizure, oꝛ the TUrit of Extent was ifſued fozth, and 
the Cuſtom is expꝛeſly laid, That an Endoꝛlement might be as in the 
Caſe here; which Cuſtom is confeſſed, and that determines the 
Right and Intereſt in the Money of him that makes the Endozſe 
ment, and puts it in the Plaintiffs. | 
CUyerefoze the Judgment was affirmed. 
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In Scaccario. 


Burchett verſus Durdant. 


TN a Writ of Erro2 upon a Judgment in an Ejeament in the 
8 King's-Bench, where the Plaintiff Mary Durdant declared upon «:; 
"the Demiſe of William Durdanr of two Meſſuages, 100 Acres 


of Land, &c. in Chobham, in the County of Surrey. 

Upon Not Guilty the Jury gave a Special Uerdit, That Henry 
Wicks was ſeized in Fee of the Pꝛemiſſes, and by his Will tn 
witing, dated the 6th of June 1657. he deviſed in the Mozds 
following t (Viz.) I give to my Couſin John Higden and his Heirs 
during the Life only of Robert Ourdant my Kinſman, all thoſe my 


Meſſuages, &c. in Chobham in rhe County of Surrey; upon this Truſt 


and Confidence, That he the ſaid John Higden and his Heirs, ſhall 
permit and ſuffer the ſaid Robert Durdant, during his Life, co have 
and reccive the Rents and Profits thereof, which ſhall yearly grow 
due and payable, he the ſafd Robert committing no Waſte. And 
from and aftcr the Deccalc of Robert Durdant, then do I give the (aid 
Lands and Premiſſes in Chobham unto the Heirs Males of the Body 
of him the ſaid Robert Ourdant now living, and to ſuch other Heirs 
Male and Female as he ſhall hereafter happen to have of his Body; 
and for want of ſuch Heirs, then ro the uſe and behoof of my 
Couſin Gideon Durdant and the Heirs of his Body; and ſor want of 
ſuch Heirs, the ſame to be and remain to che right Heirs of me the 

ſaid Henry Wicks. 14 
They find that Wicks died the 2d of December 14 Car. 2. ſeized, 
as afo2eſaid, and that John Higden centred and was ſeized prour 
lex poſtulat, and by Oecd bearing date the 1ſt of Jan. 14 Car. 2. 
reciting the (aid CLill, and that the ſaid Robert Durdant and Gi- 
deon Durdant Had contrated with the ſaid John Higden fo2 the 
ſale of the ſaid Meſſuages, Lands and Pꝛemiſſes: And to the 
intent, that tht Contingent Remainder by the ſaid Till limited 
to the Peirs Pale and Female of the 2Body of thr ſaid Robert 
Durdant might be ertinguiſhed and deſtraped, he the ſaid John 
Higden, by the appointment of the ſaid Robert Durdant, did ſur- 
render his Eſtate in the P2emiſſes to the ſald Gideon Durdant; 
and by the laid Decd it was covenanted, That the ſaid . 
| Durdaut 


ent. 33 
m. 330. 
Juſt. Jones, 
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Durdant, John Higden and Gideon Durdant ſhould levy a Fine of 
the Pꝛemiſſes, which ſhould be to the uſe of the ſald John Higden 
and his Heirs. | | : | 
8 They find that a Fine was levied accozdingly in Eaſter Term, 15 
ar. 2. 
They find, That Robert Durdant died on the 19th of Auguſt, 
20 Car. 2. and that John Higden after in 20 Car. 2. upon a valy- 
able Conſideration in Money, enfeoffed John Butcher of the Pꝛe⸗ 
miſſes ; and that the ſaid Butcher died the 1ſt day of October in 
the ſame Pear, and that the Pꝛemiſſes from him came to the De- 
fendant Butcher, who entred into the Pꝛemiſſes and became ſeized 
prout lex poſtulat. | 
And they find, That Robert Durdanr as well at the time of the 
ſatd TUill making, as at the death of the ſaid Henry Wicks, had an 
only Son called George Durdant, who was allo Godſon to the 
Teſtatoz ; and that the ſald George Durdant died, and that William 
Durdant (Leſſo of the Plaintiff) was his Son and Heir, and entred, 
and made the Demiſe prout, &c. & fi ſuper toram materiam, &c. 
Upon this Special Uerdit Judgment was given in the King's 
Bench £02 the Plaintiff, $87 | 
And the Court here afterwards having heard the Caſe th:ice 
argued, did affirm the Judgment. 
And the firſt Point ſpoken to was, TUhether the Eſtate did not 
execute in Robert? Durdant by the Statute of 27 H. 8. of Ales: 
Fo2 if ſo, he would be ſeized of an Eſtate Tail, and then Butcher 
would have a good Title. 4 
It is clear, Lands may be deviſed to the uſe of another, as in 
Popham 4. 
Tis true, a Ocvile implies a Conſideration, and will lodge the 
Eſtate in the Deviſee, if no Uſe be limited upon it. 
Pere it is deviſed to John Higden and his Heirs, upon Truſt and 
Confidence that he ſhould permit and ſuffer, &c. The woꝛd Trull is 
pꝛoper fo2 the Limitation of an Uſe, and the Eſtate ſhall execute. 
unleſs it be firſt limited to the uſe of a Man and his Heirs in Truſt 
fo2 another, there the Intention is, that it ſhould be only a Truſt; 
and here Robert Durdant is reſtrained only from doing waſte, which 
ſhews, that he intended he ſhould take an Eſtate, oz elle he could not 
commit waſte. | 
ga Lands way, The Court over-ruled this Point, and reſolved it to be only a 
be deviſed ro Truſt in Robert Durdant; fo2 the TUo2ds are, That Higden ſhould 
Vic, permit him to take the Pꝛofits, which ſhews that the Eſtate was 
wills is ince to remain in Higden ; and fon the reſtraint of TUaſte it was pꝛoper 
Uſes, Mo. 107. FO Higden was to permit Robert Durdant to have the poſſefſon, but 
Joo. 45. the Teſtatoꝛ would not have him to commit waſte oz ſpoll. 
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The ſecond and pzincipal Point was, Whether the Remainder to 
the peirs of Robert Durdant, now living, did veſt in George Dur- 
dant, 02 waga,Contingent BRemain der?? 4 

Jt was much urged, Thar one could not take in rhe'Life of his 
Anceſtoz by the name of Hetr ; fo2 nemo eſt heres viventis, in the 
x Co. Archer's Cale. A Devile to Robert, Remainder to the nert 
Heir Male of Robert, and to the Heirs Pale of the Body of that 
Heir Male, this is reſolved to be a Contingent Remainder during 
the Life of Robert; and it was laid in that Caſe, that the next 
Heir Male is as much a deſignation of a Perſon, as an Heir now 
nbi. Me that will take:'by purchaſe: by the name or Herr, muſt 
de a tommleat Heir toall-intents; Col Litcl. 24 b 1 Leon. 70 Cha- 
lonet and Bowycr's Cat upon a Drutlec dee. 
But it telolved, That this was a Nomainder veſked in 
George Durdunt: for the Remainder being Unſtedito the Peirs of 
the Body of Robert Durdant, noi lining, and George being fotind 
to bethen the only Son, it was a ſufficient deſignation of the Per⸗ 
— and as much as if it had been no, to his Heir apparent and 
an 
tho greaceſ ſtriancſs ok phꝛaſe is ulſed; ag in Mets of Ravilhnient 
of Taaty; are filium & hæredeni rapbir; 1 Ifiſt. 79. Weſthy, 2. 
tap) 55. 27 Ed. ;. the Statute of'Trealohs; <Treaſon-to kill the 
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dre in eb pelt fmetimes in ip cette in Law, where | 


Tail, '02 only an E tate fo Life? Fon it was-obſexed, thut ſe the 


mod (petra of the Bovp) were: taken fox che delcription only of 
the perſon we chould take, then he must take onty fo2 Life. 
Vut the Court held, That they would male an Ekate Cm; foꝛ 
peirs is nomen collectivum, and is ſdmetimes d taten when tis 
only Heir in che Singular Number. A Deviſe to one fo2 Life, Re- 
mainder to thoÞeirs Bale of his Body fo? ever; this is an Eſtate 
Tail in the Deviſee, Pawſey and Lowtker, in Rofl. Abr. 2 Part 253. 
But in caſe the firſt Tozds, (viz) Heirs of the Body now living, 
would cartꝝ but an Eftte fo; Life tu George Duidant, yet the ſub- 
ſequence: wows would make an Entall in dim, viz) Anv*to ſuch 
other Heirs, Male and Female, as he ſhould: hereafter happen to 
have of his Body, this would clearly; veſt an Entaul in George, he 
being Þeir of the Body of Robert, and ſurviving Robert. So the 
Judgment was affirmed. 

Sed nora as to the ſecond Point, the Loꝛd Chief Baron Ackyns 
and Juſtice Powell ſeemed to be of Dpinion, that the Remainder 
was Contingent : But in regard the Point had been upon a Urit 
of Erroz bzought in the Houle of Lo2ds upon a Judgment given in 


the Ring s Bench in another Eaſe, upon the ſame Mill, adjudged 


to be a Remainder veſted, they conceived themſelves bound by that 
Judgment in the Houſe of Lozds. 
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P an Oer af. the King and Council, 1 Williclmi 8 Matix, 
the Judges were ozdered to meet; and all of them (except 
Gregory, Eyre and Turton): were aſſemblen at the Loꝛd Chief Ju- 
ſtice s Chamber, to give their Opinion concerning Calonel Lundy, 
who was appointed Governaur of Landon-derty in lreland by the 
King and Queen, and had endeavoured to betrap it; and after, 
wards be eſcaped into Scotland, here he was taken and drought 
Pyiloner into England, and cammitted to the Tower. $6) 
Vaugb 151, © UAlhether admitting he were gullty ol a Capital & vime bn m, 
192. tial Law, committed in Ireland, he might be ſent thither from hence 
ba be tried there, in regard ob the Att of Habeas Corpus made Aw 
ö 29 48 Car. 2,;;Wvþtsh enats,: Chat no; Subjeit of. this Realm ſhall 
ent over Paiſoner to any Fozeign parts: But then it has a Pꝛo⸗ 
* That if any Subject of this Realm has committed any. Capi- 
tal Crime in Scotland, oz other Fozeigu parts of the King's Dom 

nions, he may be ſent krom hence to be tried in ſuch Fozeign place. 

Upon Conſideration of which Pꝛoviſa the Jungeg unanimoully 

gave their Opinion; That there was nothing in the;b{abeas Corpus 

Ac (ſuppoſing he had committed a Capital Crime by Law Martial 
in Ireland) to hinder his being ſent thither to be triedthereupon; 

and ſubſcribed. their Names to the laid Opinion, and certified the 

n to the Pay, Council. 1 (OH : | =D $0. 3-13; 4 

ane 239 jj #1 19 

Note, That it was ſaid, (while my: Lam Hole was Chief Juffice 

of the Ring's Bench) that one ho had committed Murther in 

Barbadoes, ànd taken here, was ſent over. to be tried l But 

it was "before the habeas Corpus Wc] L, dere 36 7 
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1 tho Willielmi & Mafia) fo) High Treaſon © 
The Jhiiditinitnt ſets oth, That the ſaid Patrick Harding machi- 
nans & proditbric intendens pacèm & communem tranquillitatem 
tk regni "Ang? deflinete & Gul orum Do 
Ri is & K ohe Regin thfra hoc Tegaum Ang ſübvertere ac cædes 
Atrüctiobes & de fölaricnes infra Toe regyum-. proc 


Gubernationem dictorum Domini 


TUUTIONES & della ra he um procurare 22 No- 
eber aund regni Doming. noſt? Willielmi & Martz, &r. primo apud 


tod & prodicdrie compaffavit imaginat' fuit & intendebat dict Don 
W & Dom̃ Reginam adtunc ſupremos veros & indub Dom ſuos 
of penitus & d 


A 

em & Dom Regmam interficete & 2d mortem & finalem deſtrüctio 
er poet K adGubtre & ſtragem tiſcrabilem intet ſübditos per to- 
win hoe repitüm & alia Dominid ſus cauſate duosque ipſe predic? 
Patticins Hafdiiug ad GR ri proditibnes & proditioſas intentiones 
ſuas prædict perinipterid* eodem viceſimo tertio die Novembr, apud 
paroch* prædict proditorie vi & armis, &c. bellum & rebellionem 


nalem deſtriichio- 


cotta dictod Dam Regem & Dom Repinam nünc ordinavit levavit 


& getebat ac diverfos milites & viros drmatos & armaturos ad mil” 
ab bellum eotitra dictos Regem & Reginam nunc getend' congrega- 
vit fevav & procuravit ac vitos & milites ſic ut præfertur levat extra 
hoc Fegmim Angp niit & iter ſuum (uſcipere procutavit ad ſeſe jun- 
e' alis ho! hs inimicis & rebellionibus dictot um Regis & Reginæ 

denum contra coſdem gerend' & ulterius quod ipſe Patricius Har- 
ding ad nequiffimas ſuns ptoditiones perimplend? & perficiend'codem 
23 Novembr. apud patoch' prædict. ut falſiſſimus prodigor. diftor. 
Regis & Regin cum quodam Johanne Taaff adtunc ſubdito dictor. 
Regis & Reginæ exiſten” ptodirorie ſe aſſembl' & conſultavit ac eaſdem 
proditiones ſuas præd' adtunc & ibid” eidem Johanni Taatt malitioſe 
ptoditorie & advifat? loquend' in auditu diverf: ſubditor? dictor. Regis 
& Reginæ publicavit & declaravit ad ſuadend' eundem Johannem 
Taaff adjutan & aſſiſten' eſſe in iiſdem proditionibus magnum præ- 
mium & ſtipend” eidem Johanni Taaff adtunc & ibidem obtulit ſi ipſe 
_ Johannes Taaff adjutans & affiſtens in iiſdem eſſe vellet contra 
igeantiæ ſud debitum & contra pacem dictor' Dom Regis & Do 
Regi nunc coron & dignirar? ſuas necnon contra formam Statut' in 
hujuſmodi cafü edit & proxil Kc. 
va Not Snilty pleaved, the Jurp found a Special Gerdick, 


do, ter 4 1 
4 %% ¼⁰ 


Df - | That 


Vol 1 Paſch. Anno 1 Wilkelmi & Maric. 315 


Le bon united at the Seton tm the Old Baily (Anno pri- 


abc Sanctr Martini in Campis in Toy Middleſex e mali- 
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folgin 4 Hato ticuld aan imperio & tegimine regni ui, 
« deprivate verum air en Dod Re- 
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3 H. 6. 1 b. 


That Patrick Harding, to the intent to depoſe the King and 
Queen, and depꝛive them of their Royal Dignity, and reſtoze the 
late King James to the Government of this Kingdom, did (fo2 Bg. 
ney by the ſaid Patrick paid) liſt, hire, raiſe and pꝛocure fixteen 
Men, Subjects of this Kingdom, at the time and place in the In⸗ 
ditment mentioned, to fight and wage Mar againſt the Ring and 
Queen; and thoſe firteen Men ſo liſted, hired, raiſed and pꝛocured, 
did ſend out of this Kingdom into the Kingdom ok France to aſlic 
and aid the French King, then and yet an Enemy to the Ring and 
Queen, and in open Mar with Their Bajeſties, and to join them: 


ſelves with the Enemies and Rebels of and againit the King and 


Queen, in waging Mar againſt the King and Queen: And if upon 
this matt er the ſaid Patrick Harding be guilty of Treaſon prout the 
Jndiitment, then we find him Gutlty prour, &c. and if Not Gt:Aty, 
&c. then Not Guilty, c. 9 


Upon this Special Uerdi# found, the Lozd Chief Juſtice, Juſtice 


Gregory and Juſtice Ventris, who were then pꝛelent at the Sefllons, 
conteived ſome Doubt; fo2 they were of Opinion, that it did not 
come within the Clauſe of the Statute of 25 Ed. 3. of levying Tar: 
Foꝛ that Clauſe is, That if a Man levy Mar againſt our Sovereign 
Loꝛd the King in his Realm; and by the Matter found in the Spe: 
cial Aerdid it appears, that theſe Men were liſted and ſent beyond 
Sea to aid the French Ring, x . 

It was alſo doubted, Tlhether it were a good JIndickment within 
the Clauſe of the Statute of adhering to the King's Enemies, the 
Fatt found in the Ucrdi# comes fully within that Clauſe, (viz) the 
ſcnding Men to aid the French King, then an Enemp to the King 
and Queen in open War againſt them. But the Juditment is 
ſhoꝛt as to this matter; fo2 tis quod milites fic ut præfertur levatos 
extra hoc regnum Ang miſit ad ſeſe jungend' aliis hoſtibus inimicis 
& rebellat' dict. Regis & Regin' ; whereas it ſhould have ſet foꝛth who 
the Enemies were, that the Court might take Notice whether they 
were Enemies as the Law intends. It the Indickment had been, 
That he ſent them to the French King, then in open Mar, &c. it 
had been well. | | on 
* And upon theſe Doubts the Caſe was adjourned koz further Cor: 

deration. 5 | 

Jn Michaelmas Uacation the greater part of the Judges were 
aſſembled at the Low Chief Juſtice's Chamber, and having debated 
the Matter amongſt themſelves, they all (except Juſtice Dolben) 
agreed, that the laid Patrick Harding was guilty of High Treaſon 
within the Clauſe of the Statute, fo2 compaſling the Death of the 
King, it being found by the Uerdi#, That the ſaid Patrick Harding, 


to the intent to depole the King and Queen, and depꝛive them of 


their Dignity, &c. did fox Money, hire, liſt, &c. and an intent to 
depoſe the King, (pꝛoved by an Overt AX) hath been always . 
585 4 | 
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tobe within the Clauſe ol Compaſling the Death ok theKing. So is 


Hale's Pleas of the Crown, fo. x1. and ſo it was held in the Caſe of 
the Earl of Eſſex in Queen Elizabeth s Time, and in the Loꝛd Cob- 
ham's Cale in the Reign of King James the Firſt. 

And the Chief Juſtice cited the Statute made 29 H. 6. c. 1. upon 


the Rebellion of Jack Cadg; which Ack ſetg fo2th, That John Cade, 


naming himſelt John Mortimer, falſip and traiteroufly imagined the 
Death of the King, and the deſiruftion and ſubveron of this Realm, 
in gathering together and levying of a great Number of the King s 
People, and etciting them to riſe againſt the Ring, c. agatnſt 


the Nopal Crown and Dignity of the King, was an Overt Ar or 


imagining the Oeath ol the Ring, and made and levied Warfaiflp 
and traiterouty againſt the King and his Highneſs, Ke. Do that it 
appears by that Aa, that if was the Judgment ok the Parliament, 
That gathering Men together, and excuing them to riſe againtt the 
King, was an Overt Act of Jmagining the Death ol the King. 
Vide Staundſotd'g Pleag of the Crown, fol. 180. 


N 9 * 


And actowing .to this Opinion Judgment was given againſt 


Harding in the following SeMſſons,. and he was executed'there- 


JOra, At an adjourned Seffions held the 19th of May, 2 Wil- 
lielmi & Mariæ, it appeared that one of the Ring s Witneſſes 
which was to be pꝛoduced in an JudiXment-fo2 Treaſon, had been 
the day bekoze chalienged to fight by a Gentleman, (that, it was 
id, was a Member of the Houſe of Commons,) he was by the 
Court bound in aRecognizance of 500 l. to keep the Peace. And 
becaule it appeared the Titnelſs had accepted the Challenge, he was 
bound in the like Sum. | 6. 1 W by 1 


Nas Apon an Appeal to the Houſe of Lows (Anno 2 Wil- Vent. 307, 
lielmi & Mariz) the ſole Queſtion was, Whether: upon the! fl. , 


Statute of Diſtributions, 22 & 23 Car. 2. the Þalf Blood ſhould Ch.]. Jones,93. 


have an equal ſhare with the TUhole Blood, of the Perſonal-Eftate? Alepo, 55. 


And by the Advice of the two Chief Juſtices, and ſome other of the 
Judges, the Decree of the Lows was, That the Þalf Blood 
ſhould have an Equal ſhare, _ 1 wt 


Samon 


i Mod. R. 175. 
1 Vent. 137. 
Qarter 137. 


to Bile his Ddughttt, give; 1. 
E 


Ante 149, 260. 
266 


x Vent. 138. 


be thatgsts of upon Eid of Erroz, of Judgments given in the 
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Fa in the Court of Exchequer, in the. 
pen Df the Reign of the tate King James the Second. 
. "The Cale upen a Spetial Uerdiit was tu this effect ; Willjan 
Lovis, fed bf #'Reverſior th Fee-rrpettant upon an Eſtate fo} 
Lite; did by Debs: 15 ly Confſideration.of Natyral Love and 
HAfeftiol Which he had to His Wife, and 


Holt | 19 lite, and Robetr Lewis his Sen 
all Weit apparent; begotten on the Bodp of his ſaid Mike, aud 
Roder Lowis the 'Sdh, all thot wy, &. the n an an 
Revers, RitilltSer any Remainders thereof, To have, a 

ta hold ta his Bun 9d his Heits to the Ates followttig, (viz.) ty 
the uſe of himſelf fo? Like, (and then menttoned Real ther Utes 
not neceſſaty To be here mentioned, as not material to the ding 
in elften) atv then ko the ute of" the keit ko? Life, and alter 
to the uſe of Robert and the Heirs of his Body ; and fo2 want of 


ſuch Jflue to the ule of Ellen the Se e of her 
ite died; 


Bobs, &c. Wilfam Lewis and his Cite r Robert the Son 
vevifey the Eflute to the Leffo? of the Plaintiff, and died without 
Itine ;'Elles wii9 in pofſeloh, and clätmed the Lands bp thi Deed; 
in whith thett ws Wartohiy, but no Executiott of the laid Deed 
(fuvthet than the Sy and Delivery). was hay, either by Entöl⸗ 
met, Attommene;-v2 dthertvile.- js EF 


rate as a Covenant to ſtand ſeized, 02 be void? And it was adjtidg- 


ed to amount to a Covenant to ſtand ſeized in the Court of the 


Epbhequer, © r 
and pon a tutte of Etroz bwught bea the Statute ok kd 3. 
belege the Commtkoners of the Seat Seal, and others empoweted; 


Guutt ot & , the lad nent was reverted by the Ohi⸗ 
nim of Hitt Thier Yuffice of 
Chief Juſtice of the Common Pleas. 
And upon a Writ of Erroꝛ befoze the Lows in Parliament, bꝛough: 
upon the ſaid laſt Judgment, it was argued to2 the JIlaintiff in 
the TUrit of Erroz, That this ſhould enure as a Covenant to land 
ſeized to the uſe of the Mike, Son, &c. | 

It appears by Bedell's Caſe in the 7 Co and Fox's Caſe in the 
8 Co. that the woꝛds pꝛoper to a Conveyance are not neceſſary ; 
but, ut res magis valeat, a Conveyance may wozk as a Bargain end 
Sale, tho' the wos be not ufed ſo as a Covenant to ſtand ſe ved ho 
the wozd Covenant is not in the Deed, and and Poplewei.'s — 

j ene | 4 er 


- Wo that the ſale Tineſtfon was, Whether this Deed chauld übe 


King s Bench, and Pollen, 


_ 7 
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were cited in 2 Roll. Abr. 786, 787. A Feme in Conſideration of a 
Marriage intended to be had between her and J. S did give, grant 
and confirm Lands to J. S and his Heirs, with a Clauſe of Ular- 
ranty in the Oeed, which was alſo enrolled, but no Livery was 
made: Jt was reſolved to operate as a Covenant to ſtand ſeized, 
(Vide Osborn and Churchman's Caſe in the 2 Cro. 127. which ſeems 
contrary to that Caſe) but the chiefeſt Caſe relied upon was that 
of Croſſing and Scudamore, Mod. Rep. 175. where a Man by Jnden- : Vere. z, 
ture bargained, ſold, enfeoffed and confirmed certain Lands to his 
Daughter and her Heirs, and no Conſideration of Natural Love oz 
Yoney expꝛeſt: This was reſolved 22 Car. 2. in B. R. to operate 
as a Covenant to ſtand ſefzed ; and upon a Writ of Erroz in the 
Exchequer⸗Chamber, the Judgment was affirmed. | 

It was ſaid on the other ſide fo2 the Defendant, That the Cale at 
Bar differed from the Caſes cited; ko; here the Intention of the 
Deed is to transfer the Eſtate to the Son, and that the Uſes ſhould 
ariſe out of ſuch Eſtate ſo transferred. Jn the Caſes cited no Ales 
are limited upon the Eſtate purpozted oz intended to be conveyed ; 
but only an Intention appearing to convey an Eſtate to the Oaugh- 
ter in Croſſing's Caſe, and to the intended Husband in Poplewell's 
Caſe ; and ſeeing fo2 want of due Execution in thoſe Caſes the 
Eſtate could not paſs at Law, it ſhall pals by raiſing of an Uſe. 
But the Caſe at Bar is much the ſame with the Cale of Hore and 
Dix in Siderfin the iſt Part 25. where one by Jndenture between him 
and his Son of the one part, and two Strangers of the other part, 
in Conſideration of Natural Love, did give, grant and enfeoff the 
two Strangers to the uſe of himſelf fo2 Life, Remainder to the Son 
in Tail, &c. and no other Execution was there than the Sealing 
and Delivery of the Deed; this was reſolved not to raiſe an Ale, 
koꝛ the Uſe was limited to riſe out of the Seiſin of the Strangers, 
who took no Eſtate. Vide Pitfield and Piecce's Caſe, 15 Car. 1. 
Marche's Rep. 50 Dne gave, granted and confirmed Lands to his 
Son after his Death; this Deed had been void, if Livery had been 
made: Jt was reſolved not to enure as a Covenant to ſfand ſeized, 
becauſe the Deed was void in the frame of it. 

The Lodds affirmed the laſt Judgment given by the Lows Com⸗ 
miſſioners, &c. and held that no Ale would arile, | 

With the concurrent Opinion of Baron Nevil, Juſtice Eyre, and 
Juſtice Ventris. | 
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Writ of ERROR out of the King's Bench. 


Vol. II. 


_—_— 


ARGUMENT 


Mr. Juſtice Uentris 
IN THE 
EXCHEQUER-CHAMBER; 


UPON A 


r 4 


Chriſtopher Dighiton Gent. Plaintiff, 
| verſus 
Bernard Greenyil Eſq; Defendant. 


TIT EMS A =. 


| DE Plaintiff bꝛought a TUrit of Erroꝛ upon a Judgment, 

in an Aﬀton of Treſpaſs and Ejeckment in the King's Bench 

given fo2 the Defendant, where the Plaintiff declared upon 

the Demiſe of Theophilus Earl of Huntingdon, of a Yote- 
ty of the Manoꝛ of Marre, and of divers Meſſuages, Lands and. 
Tenements lying in Marre Bentley in Baln in the County of 
York, and alſo of the Demiſe of Robert Earl of Scarſdale, of 
the other Moiety of the ſald Banoz, and of the Demiſe of Eliza- 
beth Lewis, of the entire Bano2 of Marre, and that by Uirtue of 
theſe ſeveral Demiſes he entered, and was poſſeſſed until ejefed by 
the Defendant. | UE 
_ Upon Not guilty pleaded, the Jury found the Dekendant not 
guilty of the Treſpaſs and Ejement upon the Demiſe of Eliza- 
berh Lewis, and as to the Demiſes of the ſeveral Moieties by 
the ſaid Earls, they found a Special Uervit to this effet, viz. 


Tt That 
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ed to be demiſed by the ſatd 


Lever, and Thomas Levet 


They further und, That Thomas ficvis und Thomas Leyet the 


That Thomas Lewis the 9th of April, 20 Jac. 1. bcfoze the Mayo 
of Lincoln, acknowledged a Statute. Perchant to William Knight 
fo2 1200 |. to be paid at the Feaſt of St. Philip and Jacob then nert 
following, and that the ſaid Boney was not paid at the Day, and 
that Willtam Knight the asth of November 1629. made his galt 


- Wifi, and one Iſaae Knighr his Executoꝛ, and died; that ac 


pꝛobed the ſaid- ili, and. in Trimity Term 20 Cat. 1. (ard a 
Cap. fi laicus out of the Common Pleas againſt the ſaid Thomas 
Lewis, Direted to the Sheriff of Lincoln, returnable in Tres Trin. 
who returned quod laicus fuit ſèd Hon fuir inventus in balliva ſua, 
upon which iſſued a TUrit bearing Teſte the zth of July, 23 Car. i. 
Vic' Eborum,j to Extend the Godds nnd Hitels⸗ and all the Lands 
and Tenements d the end Tuomas Eewis, tempore Recagnitionis 
debiti pr d. returnable Menſe Michael. upon which the ſaid Sheriff 
returns an Inquiſition talen the rxth of Ockober then next fol- 
lowing ; whereby Thomas Lewis was found ſeized of divers Lands 


and Tenements, par cel ot 1 Lands in the Declaration mention⸗ 


hold, until he ſhould be latiszfied dt his ſald Debt, with his Damages 
and Coſts. 

They further ſip. 5 ſaid Thomas Lewis, and one John 

he 20th of Novembet, 13 Car. L. at- 

da Recognizadce in Nature of a Statute⸗Staple, befoze 


the Low Chief Juſtice Bramſton, to Richard Gerard fo; 10co |. 


payable at /Chriſfiþas then[dext-fallowing, which Puoncy was not 
paid at the Day, and that upon a Certificate'of the ſaid Recogat- 
Jance in the Chancery by John Gerard, ſurviving Erecuto2 of Ri- 
chard Gerard The 22d uf June, 24 Car: r? there Miirt”a Cap. ſi lai- 
cus, and an Ertent againſt the ſaid Thomas Lewis, to the Sheriff 


ok the County ok York, vetinnable in Graſt. animar? ptox at-which 
"Day the Sheriff returned au Jaquifition by him taken ; whereby it 
appeared, That the lad William Lewis tempore Necogn' debiti 

prædꝰ wu ſetʒed in Fee of the Manoꝛ of Marre, and of. divers Yel- 
'ſtiages, Lands and Tenements, being the ſame Lands in the Oc- 
_lirftion mentioned to be demiſed by the laid Earls; and the ꝛ9th 
ol Novemb. 24 Car. 1. n Lcbera te was ſued out retoꝛnable in quin- 
den. Hillar. to the laid Sheriff who returned, that the ag th of No- 
vember 24 Car. !r!he had cuͤnſed to be delivered the ſa;d Manon, 
Meſſtages, Lunds and Arnementa ty the ſald John Gerard, to hold 


as his Freehold, until he thould be ſatisfied his ſaid Debt, with 
acid Tug." „ £7507 11hng 


: 25th of May, 15 Car r. acknowlfbgep a Retognizance in Mature 


* 


>» 


of a Statute: Staple; "before the L Chief Juſtice Bramſton, 10 


Sir Gervaſe Elways, and William Burroughs fo: 5000 J. * 
| 4 7 2 
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ud Earls, which he the (ame Day cauſcd 
to be delivered to the ſaid lſaac, to hold by Extent as his Free: 
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the Feaſt of St. John the Baptiſt next following, which Money was 
not paid at the Day, and that upon a Certificate of the ſaid Recog- 
ni5ance in Chancery, by the laid Sir Gervaſe Elways and William 
Burroughs, the roth of Decemb. 15 Car. 1. there iſſued out a Cap. 
ſi laicus, ahd' an Extent againſt the ſaid Thomas Lewis, direted 
tothe Sheriff of the County of York, returnable in Quinden. Hill. 
prox at which Day the Sheriff returned an Inquiſitionbyhim taken; 
whereby it appeared, that the laid William Lewis tempore Recogn' 


debiti præd. was (ſeized in Fee of a Capital Meſſuage in Marre, 


and of divers Meſſuages, Lands and Tenements, being the ſame 
Lands mentioned in the Declaration, to be demiſedbythe (ata Earls; 
and that the roth of Febr. 15 Car. 1. a Liberate was ſued out re- 
turnable in Quinden. Paſch. to the ſaid Sheriff, who returned that 
he had cauſed to be delivered the laid Lands and Tenements to the 
ſaid Sir Gervaſe Elways, and William Burroughs, to hold as their 
Freehold, until they ſhould be ſatisfied the ſaid Debt with their 
Damages and Coſts. 2 rn 
They find. that Thomas Lewis was ſeized of all the Lands 
mentioned in the ſaid leveral Inquiſitions, at the refpeitive 
—— ok his Acknowledgment of the ſaid Statute and Recog- 
nizance. | 


- They find that the 15th of July 1651. Iſaac Knight, and John 


Gerard, by their reſpetve Deeds granted their ſaid ſeveral extend⸗ 
ed Jntereſts to one Edward Lewis 3 by Uirtue whereof the ſaid 
Edward Lewis became poſſeſſed of the Yano? and Tenements, 
& præd. Edwardo fic poſſeſſionat. exiſtente prædictoque Thoma 
Lewis de Manerio & omnib. ptæmiſlis ſeiſit. exiſten. & in actual. & 
reali poſſeſſione inde; the ſaid Thomas Lewis by his Indenture of 
Leaſe and Releaſe, dated the 25th and 26thof May 1657. fo2 4000. 
conveyed the ſaid Manoz and Pꝛemiſſes to John Lewis and 
his Heirs, in which there is a Covenant to'levy a Fine, befo2e 
the end of Trinity Term then next enſuing, and that accoding- 
ly in Trinity Term 1657. the lald Thomas Lewis did levy a 


Fine come ceo, with Pꝛoclamations, of the faiv Yano2 and 


Memiſſes to the ſaid: John Lewis, to the Uſes in the ſaid Jnden- 
ture mentioned, by Uirctue. whereof the ſaid John Lewis was ſ[et3- 
ed in Fee of the (aid Manoꝛ and P2emiſſes : And that John Lewis 
being thereof ſo ſeized the 21ſt Day of July 1670. made his laſtWill 
and Teſtament in TUrfting, and thereby deviſed--the ſaid Yano? 
and Tenements to Edward Lewis, and the Heirs Male of his Bo- 


dy, and koꝛ want of ſuch Iſſue to his Daughters, Elizabeth and 


Mary, and the Heirs of their Bodies lawfully iſſuing, and fo? 
want ok ſuch Tſe to his own right Heirs ; and that John Lewis 
the iſt of Auguſt 1671. died (o ſeized, and that the ſaid Mano and 
Premiſſes, at the Time of making of the ſaid Mill, were in the 
Poſſeſſion of the ſaid Edward — and that by Uirtue wer, 
| 22 the 
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the ſaid Edward Lewis became ſeized of the ſaid Panoz and Pr 
miſſes, prout lex poſtulat, and that in Bichaelmas Term 23 Car, 2. 


the ſaid Edward Lewis being ſo lelzed, levied à Fine come ceo, 


with Pꝛoclamations, of the ſaid Panoz and Pyzemiſſes to 
—5 and his Heirs, to the Ale of Edward Lewis and his 
F 4 | 


and that Edward Lewis 30 Sep. 26 Car. 2. Died without iſſue, and 
that the ſaid Elizabeth and Mary, as Þcirs to both John and Ed- 
ward Lewis thereupon entered into the ſatd Manoz and Pꝛemiſſeg 
and were ſeized prout lex poſtulat; and that Elizabeth afterwards 
married Theophilus Earl of Huntingdon, and that Mary married 
Robert Earl'of Scarſdale, by Utrtue whereof the ſaid Earls, in 
right of their ſaid TUives, entered into the laid Manozs and Pꝛe⸗ 
miſſes, and were ſeized prout lex poſſulat. HP 
They find, That the Executozs of Edward Lewis afligned to Eli 
2abeth Lewis CUidow, all their Jntereſt in the ſaid Statute and Ex: 
tent, by Uirtue whereof the ſaid Elizabeth entered and was poſſeſſed, 
but in Truſt fo2 the aid two Earls, and demiſed the ſame unto the 
laid Earls at Will. ja 
- They find, that the 6th of November 1672. Sir Gervaſe Elways 
died, and that William Burroughs ſurvived ; and that he after- 
wards on the 3D of May 30 Car. 2. died, and that on the zoth of 
July 1680. Adminiſtration as to the ſaid Recoghntzance and Sum of 
5000 l. and Pꝛoceſs thereupon, was committed to Anne Greenvil 
(Wife of the ſaid Bernard) and that the ſaid Earls being ſo ſeized 
on the 31ſt of July 32 Car. 2. the ſaid Bernard Greenvil and Anne 
his TUtfe adminiſtered of all the Goods and Chattels of Richard 
Gerard, unadminiſtred by John Gerard and Francis Gerard; which 
Adininiffratozs of the Goods and Chattels of Richard Gerard, 
cum Teſtamento annexo, did confeſs themſelves to be fully la- 
tisficd the ſaid 10001. in the ſaid Recognizance acknowledged by 
Thomas Lewis unto the ſaid Richard Gerard, and of their Dama⸗ 
ges and Coſts thereby ſuſfatned, and pꝛayed that the ſaid Recog: 
nizance might be vacated, which was accowdingly done; and after: 
wards on the 28th of September 24 Car. 2. the ſaid Bernard in 
Right ok the ſaid Anne, entered into the ſaid Manoꝛ and Pzemil- 
les; and afterwards, (viz.) on the 1ſt of June 34 Car. 3. the ſaid 


Earls entered upon the ſaid Bernard, and made the Leaſes in the 


Declaration to the Plaintiff, by Uirtue whereof the Plaintiff was 
poſſefſed, until ejeded by the Defendant ; and concludes generally, 
That if Bernard be guilty, they afſeſs Damages to 12 d. andCoſts 


to 40 8. and if not guilty, they find ſo. 


1 T There 


They find that John Lewis had Jflue tivo Daughters, Elizabeth 
und Mary, who were the Heirs both of John and Edward Lewis; 
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There hade been divers Points made in the Caſe by the Counſel 
that have argued; ſome have made thoze than others: But the 
Method J chall take will be, to obſerve the ſeveral Tranſations 
that have been in the Caſe, as they are found in this Spetial Uer- 
dict; and to conſider of what Effet and Conſequence they will be in 
Law fo2 the barring of the Extent upon the Statute acknoty- 
{edged to Elways and Borroughs, either in reſpet of any pꝛeſent 
Right that he had at the Time of the Fines levied, oz any future 
Right that chould firſt come to him upon the Satisfaition ac- 
knowledged upon Gerard g Statute, ſa as to give him the Benefit 
- he ſecond Saving in the Statute of the 4th of Henry the 7th, 
At is found, that there were thzee Statutes ſucceſſively acknow- 
ledged, and that the laſf Statute was extended firſt, which-J think 
makes neither one way no2 other; and that on the.5th of July in 
the Pear 1655. the two Extents which were upon Knight's Statute 
and Gerard's Statute (which were the iſt and 2d in Time acknow⸗ 
ledged) were aſügned to Edward Lewis; and two Pears after in 
the Pear 1657. Thomas Lewis, who is found to be in the adual and 
real Poſſeſſion of the Lands in Queſtion; and Edward Lewis in 
Poſſefſfon prout lex poſtular, bargained and ſold the Pꝛemiſſes to 
Stir John Lewis in Fee, and levied a Fine in Trinity Term 1657. 
to him with Pꝛoclamations, and five Years paſſed without any 


Claim by Edward Lewis. 


--Befoze J go any further, J will ſee what became of the Ertentg 
upon the ſeveral Statutes to Knight and Gerard, after this Afign- 
ment, Fine and Mon claim. | | 3 

J ebſerve, that the Counſel fo2 the Defendant hath argued, 
That the Extents upon Gerard and Elways's Statutes were Re- 
verftong' or reverſional Jutereffs ; and thereupon have concludey, 
That Knighr's Extent was dꝛowned in Gerard's Extent, after they 
came both to be alngned to Edward Lewis. 

Which Point they made uſe of firſt, to remove Knight's Sta- 


tute out ok the way; fo2 ff that be not made an end of ſome way 
_ 62 other, there having been no Satisfaitfon acknowledged upon 


that, it would ſtand in wayof the Defendant's Title: And this is 
allo ok ule to them in another Batter ; fo2 if the two Extents 
upon the Statutes ok a later Date bereverſional Jntereſts, the Con- 
ſequence will be, That when Sir John Lewis deviſed the Inheritance 
to Edward Lewis, Gerard's Extent will not thereupon be dꝛowned 
in the Fee, becaule of the reverſional Intereſt, which was theninBur- 
ronghs and Elways, that comes between; as is reſolved in the 
Cate of Chamberlain and Ewer in 2 Bulſtr. 12. Fo? If Gerard's 
Statute were dꝛowned by that Deviſe, it would make an end of 
it tog ſoon fo2 the Defendant's Purpoſe ; fo2 that the Effate and 


Intereſt by Ertent, they would ſuppoſe to continue, at leaſt as to 
* | Burroughs 
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Burroughs and Elways, till ſuch Time as Satisfaction Gould be 
acknowledged, which was not done till twelve Years ax. 
n le Ag | n | | 
Foz up Part, J do not think it neceſſary. to the Reſolution of 
the main Joint. of this Caſe, to inſiſt upon the D2owning ; 0 
fo determine, whether the Extents upon Geracd's Statute and 
Burroughs's Statute were Reverſions, 02 in the Nature of reverſio: 
nal Jntereſts ;-yet becauſe it has not been a Point much ſpoken to 
on both. Sides, J will ſap ſomething to it by and by, and J do in- 
cline-to think that they are in the Nature of Reverſions, and that 
Knight's Extent after the Aſſignment: to Edward Lewis became 
dꝛowned in Gerard's Extent : But whether there were any D2own: 
ing oz no, there is enough in the Cale beſides to take Knight's 
Extent out ok the way, 62 ta determine it: Fo2 J am not ſatiſ: 
fied that Knighr's Statute, as the Uerdit is found, was ever ex: 
tended at all; kfoz it is found to have been acknowledged befoze 
the Mayo? ot Lincoln, and that the Money was not. paid at the 
Day, and that Knight the Conuſee died; and that Iſaac Knight 
2 Executoz, took a Capias thereupon out of the Common 
cas. | 2 nn , q 
- Nob it being a Statute⸗Merchant, it ought firſt to Have been 
certified into the Chancery, and from thence a Capiasſhould be iſſued 
out, returnable in the Court of Common Pleas. Aud ſo the Stat- 
tute of Acton Burnel. (30 Ed. 3. ) enacks, and ſo is Fitz. N. B. 
130. whereas here the Capias goes out of the Common Peas. and 
koꝛ ought appears, was the firſt ſtep towards the Execution of this 
Statute : fo2 it doth not appear that it was ever certified, 02 that 
the Court had any Reco2d befoze them to award this Capias upon, 
and lo the Execution is quite in another manner than the Statute 
pꝛovides, and is a new Caſe introduced by the Statute, and there⸗ 
foe it ſeems to be void; and if ſo, then the Statute of Knight 
could not be aſligned lo as to paſs the Intereſt of it to Edward 
Lewis, and the Fines will have no effect upon it; and indeed it puts 


it clean out of the Caſe befoze us, as if it had never been acknow 


ledged, and the Intereſt of that Statute muſt be ſtill in the Ere⸗ 
cutoꝛ of Knight | | 94 


But then admitting it to have been extended, and conſequently 
well afligned, together with Gerard's Statute, to Edward Lewis 
if ſo, J take it to be dꝛowned in Gerard's Extent, As to that th: 
Cale is no moꝛe than this; that after the Statute is extended there 
comes another Extent upon a puiſne Statute (foz tis found that 
Gerard's Statute was extended after Knight's Statute) whether 
the Eſtate by Extent upon the puilne Statute be in the Nature of 
à reverſional Jntereſt ? fo2 ik ſo, then when the Intereſt of the 
firſt Extent and the later comes into one Perſon, the firſt muſt be 


dꝛowned; foz an Eſtate koꝛ Pears, 02 other Chattel-Jntereſt, will | 


1 ¹ ; merge 
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merge in a Chattel in Rederſion that is immediately expezant. And 
that is Hugh's- and Robotham's Cale in the 1 Cro. 302. pl. 3 2. If 
a Leaſe foꝛ Years be made, and then the Never ſion 1s granted to 
Pears with Attowmment, the Leflee may ſurrender to the Gꝛantee 
and the Cerm will dꝛown in the Reverſion fo2 Pears. ſ 
To which it is objecked, That an Extent is rather in the Nature 
of a Charge upon the Land, than an Intereſt 02 Eftate in the Land 
it lf. In the Cale ol Haydon and Vavaſor verſus Smith in Mo. 662 
an Extent is thus deſcribed, that it is onus reale inhæcens gremio 
libori tenementi & tout temps Executo2y, as the TULo20s of that Book 
are: If the Tenant by an Extent purchaſe the Inheritance of part 
of the Lands extended, the whole falls. Do a releafe of the Debt 
will imniediatelp deter mine the Extent; and it has been compared 
to one that enters into Lands by Uixtue of a-JPower to $old until 
Arrear of Rent is ſatisfied. | 
It is true, an Ertent is an Exetution given by the Statite-Law, 
fo? the Satiskattion ot a Debt, and therefo2e the Releaſe of the Debt 
muſt determine the Eſtate by Extent, becauſe the Foundation of it 
Is temoved; and (o if the Inheritance of part of the Land extend⸗ 
ed comes to the Conuſee, it deſtroys the whole Extent, whereas 
Kd Leſſee fo2 Pears purchaſeth the Reverſion ok part, the Leaſe 
Holds foꝛ the reſt: But in caſe ot an Extent, it it ould: be fo, the 
Conuſee would hold the reſidue of the Land longer, becauſe the 
Pyofits thac (ould go in SatisfaZion-of the Debt mult be leſs, and 
'this'woitld-be'to the Wrong of him in the Never ion. *Sut in 
other Relpews an Extent makes an Eſtate in che Land, and hath 
Al the Pꝛoperties and JIncidents of and to an Eſtate, and doth in 
wa N t ole luch an Intereſt as is dunn Charge upon the 
An Intereſt by Extent is a new Species of an Eftate introduced 
Sp Statute-Law-;/ our Books ſay, Chat tis an Eſtate created in 
imitation of a Freehold, and quaſi a Freehold ; but no Book can 
be pꝛodiic td that ſays; that tis quaſi an Eſtate. The Statute of 
2% Ed. ep. ,s, That he tu whom the Debt is due, ſhall have 
an Cſtate of Freehold in the Lands; and the Satute of 13 Ed. 4 
de Mercitoribusſays, That he ſhall have Seilin of all the Lands aud 
Denements. Uihen a Statute is extended, it turns the Eſtate of 
the Comiloꝛinto a Reverſion; and ſo are the expꝛeſs TUo2Ds in Co. 
1. Inſt. 2501 b. and ſo the Objection, That he does not hold by Feal- 
«fy, 4s atiſwored, and there are no Tenures that are to no Purpoſe; 


blit he that enters by Uirtue ol a oer to hold till latisũed an Ar- 5.4.5. - :: 


kkar of Rent, he leaves the whole Eſtate in the Owner of the Land, 
and not a Reverſion only. 


If 
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Ik a Leaſe fo2 Pears be made reſerving Rent, and then the Lee. 
ſoꝛ acknowledge a Statute, which is extended, the Conulee after 
the Extent ſhall have an Ation of Debt koz the Rent, and diſtrajn 
and avow fo2-the Rent, (as in Bro. tit. Stat. Merch. 44. ayd Noy 
fo. 74.) but he that enters by a Power. to hold fog an Arrear of 
Rent ſhall not. 1 F . N 

- He in Reverſion may releaſe to the Tenant by. Extent, which 
will dz0wn the Intereſt and merge his Cſfate,: accoding as it is 
limited in the Releaſe, Co. 1 Inſt. 270. b. 273. Tenant by Statute 
may foꝛfeit by making a Feoffment, Mo. 693. he is to attom to 
the grant of the Keverſion, 1 Roll. 293. and is liable to a Quid 
juris clamat, 7 H. 4. 19 b. Tenant by Extent may ſurrender to 
him in Reverſion, 4 Co. 82. Corber's Caſe; therefo2e-theſe Caſes 
are to ſhew, that an extended Jntereſl makes an Eſtate in the 
Lands, as much as any Demiſe oꝛ Leaſ ee. 

And J take it, the Conſequence of that is, That when an Eſtate 
by Extent-isevitted by an Extent upon a pzio2 Statute, as Elways 
And Burroughs 8 Extent was by the Extent of Kaighc's Statute; 
ob where the puoz Statute is firſt extended, and then a Statute 
Of later Date is extended, as Gerard's Statute is found to be er- 
tended after the Extent upon. Knights Statute : In both theſe 
"Caſes, the Extent upon the-puiſne Statute will be in the Nature 
ok a reverſional Jntereff.  _ Won ; 
© AKeverſion is every where thus deſcribed, ( viz.) An Eſtate to 
take effect in Poſſeſſion after another Eſtate determined. *Tis not 
in Nature of. a future Intereſt, as a Term fo2 Pears, limited to 

ommence after the end of a foꝛmer Term; fo2 ſuch an one ſhall 
ot have the Rent upon a fozmer Leaſe, as J have ſhewn befoze, 
but he that extends upon a Leſſce fo2 Years ſhall ; foz the Liberate 


gives a pꝛeſent Intereſt to hold ut liberum tenementum, but indeed 


. _ cffet in Poſſelllon by Reaſon ok a pzio2 Extent, o2 by 
; Þ2i02 Title. . Fans dh its 
And this is the very Caſe of a Reverſion which is an alal pu 
— Intereſt, though it be to take effet in Poſſeon after another 
. Eftate. | | 


Now J conceive it will plainly follow from this, That Kaight's 


Statute is dꝛowned in Gecard's Statute upon the 

both to Edward Lewis. Cis true in Fullwood's Caſe in the 4 Co. 
whereas in the Caſe befoze us, two Eſtates by Extent were aſſigned 
to one Perſon, there is no Notice taken of the Dzowning, which 


males nothing again it; fox there was no Occaſion there to ſti 
| -02 inſiſt upon that Point, = BB ts | 
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Vut the next Thing to be conſidered is, (ſippoling Knight's Sta 
tute to haue been well extended and not to be dzotoned in Ger- 
card's Statute, after the Alignment of both to Edward Lewis) 
how the Fine levied by Thomas Lewis and Mon- claim will wok to 
the barring ok thele extended Intereſts, that were thus in Edward 
Lewis at the Time of the Fine levied. 

That à Right to an Eſtate by Extent will de dartev by a Fine 
and Non - claim, as well as the Intereſt 02 Right to a Term of 
Peats, og any other ſuch like Eſtate, cannot be queſtioned, and 7 
thin has been agreed of all Hands. Saffin 8 Cale in the 5 Co. 
andthe Authozity of a great many other Books makes that to be 


without Cohtroverſie. 
But the Counſel fox theDefendant have inſiſted upon two Things 


inthis Cale, by which they have endeavoured to ſhew, that neither 
of theſe Extents ſhould be barred by this Fine; which I'Þall men- 
tion and give ſome Anſwer to. 

Firſt, It has been ſatd, that it is reaſonable to intend, That the 
alignment of Knight's and Gerrard 8 Extent to Edward Lewis was 
in Truſt, and to wait upon the Inheritance; and if ſo, the Fine 
by Thomas Lewis ſhall only work upon the Jnheritanre. Fo it 
would be a great Fnconvenience when Eſtates fo2 Pears, oz by Ex- 
tent, are taken in and aſſigned to pzotet Purchaſers from later 
Incumbzances, if the Fine of him that has the Inheritance, and 
alſo the Truſts of thoſe Eſtates aſſigned, ſhould bar his own 
Truffee. And tho' in Iſcham and Morris's Caſe, in the 3 Cro. 109. 
there ſeems to be an Opinion, That a Truſtee in ch Caſe is 
barrov : Where the Caſe is, 

Chet d Ban had purchaſed a Leaſe fo Years.in Truft fox inf 
dal, andafterwards he bought the Inheritance, and afterwards ſold 
it, and levied a Fine to the Purchaſer ; it is ſaid there, that five 


Pears Non-claim ſhall bar the aignee of the Term: Foz (ſaith 


the Book) the Truſt paſſed incluſively in the Fine, So that it 


ö — be underſtood in that Caſe, that the 'Conuſee, who was as 


haſer, did not know of this Term, no2 any Agreement to 
— it 2 in Truſt fo2 him; and then if the Fine had not 


barred: he had been cheated, 


But J conceive the Law would have been otherwiſe,if by Agree- : e 


ment this Term had been to be aſſigned in Truſt fo2 the Conuſee; 

and this J think goes upon a very good Reaſon: For he that 
has the Inheritance in Truſt, fo2 whom luch a Term oz Eſtate 
by Extent is aligned, muſt be taken as Tenant at Will to his 
CTruſtee, and then that his Poſſeion is the Poſſeſſion of the Truſtee ; 
the Conſequence of which is. That the Finelevied by him that has the 
Inheritance will wozk only upon that, when it appears that it was 
ſo intended, and that the Term thould be kept on Foot ; whereas 


in Iſeham and Morris's _—_ fo2 ought appears, there was no ſuch 
A u Intention, 


wer: 
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Intention, no2 doth it appear that the Copulee-knewof the Term, 
So that J do agree, That if it were found that theſe Afignments 
to: Edward Lewis. of: the Statutes were in Eruſt, and to wait up. 
on the Auberitante, which was after ſold and conveyed by the Fine 
of Thomas Lewis to Sir John Lewis, that then the Fine and Non 
claim will not wozk to the barring: of either of thole Statutes. 

But the Special Uerdit finds nothing ok any Truſt, and we 
cannot intend it without finding 5 neither is there any Thing 
found to.tnduce 02 ground any Suppoſition of à Cru: Foz it is 
not found that either of the Alignments were made to Edward 
Lewis fo: Money, 02: other Conſideration moving, from Thomas 
Lewis 02 Sir John Lewis, no; to have been made by any Diretion 
oz a Bequeſt of theirs, and there was two Pears "diſtance be: 
tween the Aſügnments and the Fme levied and Saie of the Px 
miſſes: ta Sir John Lewis, ſo that they cannot be taßen ta have 
been made with any Kelation to his Purchaſe 5 and then it will be 
plain that Knight's Extent (ſuppoſing it not to be dꝛowned in 
Gerrard g Extent) muſt be barred aftcr ſive pears, without claim 
upon the Fine in 1637. of Thomas Lewis Foz as this Clerdit ig 
found; it muſt be taken that the Eſtate by. Extent was divelted 
and put ta n Right; foz the Liberate puts the Conuſee in adual 
Poſſeſſion; It an Extent be made upon a Leſſee fo2 Pears, the 
Leſſee after a Liberate to the Conuſee may plead an Evidtion, — 
not befoꝛe the Liberate, Hob; 82 The Comiſee akter the Libere 
is capable of:Releaſe- to enlarge his Eſtate, 1 Co: lInſt. 270. b. 


— Now the Uerdick nds, That at the Time of the Fine levied; 11 


57. Thomas Lewis, the Conuſoz of: that Fine, was in -aiual 
d real Poſſemon, and that Edward Lewis was in Poſſeffon prout 


lex poſtulat ; this actual and real Poſſeſſion in Thomas Lewis could 


not be, unleſs he had re gained the Poſſeſſion. _ the Liberate upon 
the Extent ot Knights Statute. nt mig” 


It hath been objeded, That he ſhould be taken to: fave meas 


by the Conſent of Edward Lewis. 

There is no ſuch Thing found, and ſo cannot be intended, and 
then that Eſtate by Extent mut be diveſted; and ſo the Cale is 
ſtronger than that of a Leſſee fo2 Pears befoze Entry, who gains 
no actual Poſſeſſion till Entry, und therefoze his Intereſt cannot 
be pꝛoperly ſaid: to de diveſted 3 and yet à Fine will bar him, 
ik he enters not within five Pears. A: fortiori- a+ Tenant by 
Statute ſhall be barred, who has had the adual Poſſeſſion by a 
Liberate, and then atterwards the Conuſoꝝ gains the actual and 
real:Poſſcſſion, as the Uerdi# expꝛelly finds, and levies a Fine 


upon the finding in this Uerdtit; Which J rake to be as ſtrong 8 


Eaſe as can be put as to Edward Lewis, being barred by 1. Tine 
Ter gern. : 931 273 1130 363 3::. Js 
[3 086-11} hee 01 


N 3 1 5 5 cathy 


IRS 1 


OY 


Vol. II. Dighron verſus Greenvil. 


Fe 


- Thy then after that he became barred he ſhall have five Pears 


mo2e to claim, in reſpeit of Gerrard's Statute, this is ſfill upon a 
Suppoſal that Knightr's Statute was well extended, and that it did 
not dꝛown in Gerrard's Statute 2 Foꝛ if the Extent upon Knight's 
Statute were vold upon the Reaſons mentioned befoze, 02 if dꝛown ⸗ 


ed, then muſt Edward Lewis claim within the firſt five Pears ak. 
ter the Fine, to ſave Gerrard's Extent. Foꝛ J ſhall grant that he 
map have five Pears upon Gerrard's Statute, after the five Pears 


Non claim upon Knighr's-Exrtent, and that by the ſecond ſaving of 
the Statute of 4 H. 7. fo2 tis a new Right then firſt come to him | 


upon Knight's Extent, being barred. | 
Therekoze J cannot agree with Mꝛ. Finch and ſome that have 


argued fo2 the JIlaintiffs in the Writ, That if there be ſeveral' 


Extents upon Statutes acknowledged at different Times, that they 
are all pꝛelent Rights, becauſe the Liberate delivers the Land to 


the Conuſee' to hold immediately ut liberum tenementum; and 
therefoze ik a Fine be levied, he that hath the Extent upon the 
pullne Statute muſt claim immediately, as well as he that-hath 
the firſt Extent 3 whereas the Extent upon a later Statute, 
until there comes an Extent upon an elder Statute, is either 
turned to a Reverſion, as J argued befoze, o2 in the Nature of a 
future Intereſt: And therefoze till the firſt Extent be barred, oz 
ſome way determined, he that hath the Ertent upon the puiſne 
Statute, can have no pꝛeſent Right, and conſequently is not 
bound to claim, but his Right is p2eſerved by Uirtue of the ſecond 


ſaving of the Statute of 4 H. 7. But it appears by the Uerdit, 
that above ten Years paſſed after the Fine of Thom is Lewis, with⸗ 


. 


as to both Extents. | | 


out any claim by Edward Lewis; [o that J conceive he was barren 


So that which J have taken Notice of to have already paſſed 
in the Caſe, is enough to bar the two Extents of Knighe and 


Gerrard, und to ict in the Right of the Extent of Elways and Bur- 


roughs ; ſo that J think they might have entered oꝛ made their 


Claim without any Thing moze. But it is found further in the 


Cale, that in the Pear 1670. Str John Lewis deviſed the Pꝛemiſſes 


by his TUfli in TUriting to Edward Lewis and the Heirs of his 


Body, and foz want of ſuch Iſſue to his twa Daughters, who are 
married to the Earls the Leſſozs of the Plaintiff, and died in 


Auguſt 1671. and tis found that at the Time of the Till, and 


allo of the Death of the lald Sir John Lewis, the Lands were in 
the Poſſeſſion 'of Edward Lewis; and in Michaelmas Term 1671. 


Edward Lewis lebied a Fine of the Lands in Queſtion to Francis 


Lewis, to the uſe of Ed ward" (the Conuſoz) and his Heirs. 


Au 2 0 Now 
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Now if we ſhould admit that the Extents of Knight's an and 
Gerrard's Statute were not barred by the Fine of Thomas Lewis, 
let us ſee what will become of them upon theſe Things done ſince, 
And here J will agree with thoſe that have argued fo the Delen. 
vant, that the Deviſe. of the Inheritance to Edward will not 
down the Extent upon Gerrard's Statute. Foz, as J have ar: 
gued beloze, J take the Extent of Elways and Burrough's Sta. 
tute, after the Evigion by the elder-Stgtute, to be turned to 

reverſional Intereſt, and then the interpoſing of the Reverſion will 
hinder the downing of Gerrard g Extent. in the Fee deviſed to Ed. 
ward Lewis as afozeſaid. 


"Now therefo2e-let us ſee what is found to have been done further 


in the Cale; and J conceive, if we ſhould grant, as the Counſel 


fo2 the Defendant have urged, That the Fine by Thomas Lewis 
had no effed as to the barring of Gerrard's Extent, no2 that the 
Deuiſe of the Inheritance of the Pꝛemiſles to Edward Lewis will 
not dꝛown the Extent; as J agree it did not, by Reaſon ok the 
Extent interpaſing that was in Elways and Burroughs g Cale, being 


(as I have argued) a reverſional Jntereſt; J ſay, admitting 


this, yet when Edward Lewis, who had the extended Jntereſs 


upon Knight's. and Gerrard's' Statute in him, and the Eſtate of 


nheritance, alſo in Michaelmas Term 1671. levied the Fine to 
Francis Lewis, to the uſe of himſelf and his Heirs, that Fine muſt 
deſtroy and. determine the extended Jntereſts that were in him. 
Foꝛ where a Fine is levied by him that hath the Fee and Freehold 
in him, whatever Right, Eſtate o2 Intereſt there is in him beſideg, 


paſſeth incluſively in the Fine; not by way of transferring the very 


Intereſt it ſelf, but (as it were) conſolidating with the Fee: So as 
to determine and extinguiſh ſuch Intereſt, none can pꝛetend that af- 
i un Fine of Edward Lewis the extended Jatereſt did continue 
in him. 

They could not pals to Francis Lewis, as aſligned 92 transferred 
by the Fine; why then they muſt be deſtroyed 4 And J think it 


cannot be denied, but that El ways and Borroughs might have entered 


ümmediatelp, the two kozmer Extents being taken out of the wap. 
And tis found that at the Time of the Fine Edward Lewis was in 
Poſleſlon, ſo that five Pears paſſing without Claim after the fin? 
(fo? tis found. that Satisfaction was not acknowledged till nine 
Pears. after,) tis plain that the Extent upon Burroughs and E- 

ways s Statute was barred as to the pꝛelent Right. Foz J think 
it's clear, that when a foꝛmer Statute is determined, whether it 


be by releaſe of the Debt, by purchaſe of part ok the Lands, by 
being barredby Non-claim upon the Fine, Satisfaction acknowledg⸗ 
ts 02 wp other means, this lets in 108 puilne Statute. 
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And now we are come to the great Queſtion in the Cale. 

admitting the Extent upon Elways's Statute was barred in re- 
ſpeit of the pꝛelent Right; Chether a new Right came upon the 
Sattsfafffon acknowledged upon Gerrard's Statute, fo that there 
ould be five Prars moze given by the ſecond ſaving of the Sta- 
tute of the 4 H. 7. to claim upon that new Right? ee ee 
It has been much urged by thoſe that argued fo2 the Dekendant, 
That wherever there is a Reverſion 02 an Eſfate to commence 
after the end of another Eſtate, that if a Fine be levied, tho' the 
Cale be fo that he in Reverſion may enter oz bing his Afton, fo 
that five Pears Non-claim will bar him as to the p2eſent Right oz 
Remedy, yet he fhall have five Pears moze to claim when the Time 
49 incurred, oz the Limitation come, that the firſt 62 particular 
Eſtate ſhould end. | 25 Fs es 
Now, though the Extents upon the two firſf Statutes were fo 
avoided, that there might have been an Entry upon Elways g Er- 
tent, vet the pꝛoper and natural Determination of Gerrard's Ex- 
tent, was not till Satiskadion acknowledged upon Recozd, oz by 
| tion of Pꝛofits appearing upon Recozd, and then there 

hall be five Pears given to claim, and that by Utfrtne of the ſe- 
cond ſaving of the Statute of the 4 H. 7. which is to this Pur⸗ 
poſe,” (Viz.) Saving to all Perſons ſuch Right as firſt hall grow, 
remain, deſcend o2 come to them after the Fine levied, by reaſon 
of any Matter bekoze the Fine levied, ſo that they take their Aﬀton 
of Fr their Right within five Years next after fuch Right ſhall 


Now J do not fre that the Condition of this ſaving was per 


fozmed by thoſe that had the Right of Elways and Burroughs's Ex- 
tent; the Right indeed came after the Fine levied, and upon a 
Matter befoze 3 fo2 it came after that the Ertents upon Knight's 
and Gerrard's Statutes were barred, oꝛ otherwiſe avoided. (he⸗ 
ther upon the Non ⸗ claim by the firſt Ffne, oz their being deſtroyed 
by the ſecond'Fine, which was tevied by Edward Lewis; but there 
was no claim within five Years after either of thoſe Fines, ſo the 
1 CNT not purſued within Five Years after the Right 

tir came. | | 

And this has been held neceſſary to be done where there has been 
only a Right of Action, as in Sawle and Clerk's Caſe in Jones 211. 
and Cro. Car. where the Cale as to this Point is to this effeck: 

A Remainder upon an Eſtate Tail was diveffed by the Fine of 
Tenant in Tail, who had made an Eftate koz Life, warranted 
by the Statute, and died without Jfſue : He in the Remainder was 
barred from 'bzinging a Formedon in the Life of the Tenant fox 
Life within five Pears after the Fine, and had not anew five Years 
after the Death of Tenant foz Life, tho' he could not enter in the 
Life of the Tenant fo? Life, , * 
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And the Reaſon given in Crook's Repozts is, becauſe he had na 
other Right after the Death of the Tenant fo2 Life than he hay 
befoze ; and this platnly diſtinguilheth that and the Caſe at the 
Bar from the Caſes that have been cited of June and Syme's Caſe 
in the x Cro. 219. and Laund and Tucker 254. fo2 there the Fine wag 
levied by the particular Tenant, which was a Foxeiture which 

in Reverſion might chooſe whether he would take Advantage 
of, and as the Caſe might be, it would be to his Pꝛejudice to take 
Advantage of it, where the particular Tenant has charged the 
Land; and therefoze if he would, he ſhould have five Years after 
the Eſtate determined, to claim as of his Reverſion, which is 
another diſtint Right from that of the Fozteiture, 

And this was the ſtanding Difference that made the Oiſtinfion, 
where there ſhould be a new five Years given to him in Rever: 
ſion after the particular Eſtate determined, and where not; as we 
fee in Margaret Podger's Cale in the 9 Co. 106. If the Tenant fo 
Pears were ouſted, and a Fine levied by the Diſſeiſs?, he in the 
Reverſion was bound by the firſt five Pears Mon⸗claim; becauſe, 
tho' he could not enter, as if the Eſtate fo2 Pears had been deter⸗ 
mined, oz as in the Caſes befoze of the Fozfeiture ; pet he might 
have immediately bzought an Aſſize, with which Sawl and Clarke's 
Cale eraiiy agrees, and goes upon the ſame Reaſon. 9s fo2 
Freeman's Caſe, the Reſolution goes wholly upon the Circum⸗ 
ſtances of Fraud appearing in the Caſe ; the Pzincipal of which 


muas, That the Leflee continued in Poſſelion, and paid the Kent. 


Raym. 219. 
1 VeEntr, 241, 


I confeſs they have gone a little farther of late; and now it is 
taken, That he in Reverſion ſhall have five Years after the Term 


is ended by effluxion of Time, tho' there were no Foxfeittire incur. 


red at the levying of the Fine: No2 no ſuch plain Circumſtances 
of Fraud, as appears in Fermer's Caſe, andthe Caſe put befoze and 
cited out of Margaret Podger's Caſe, is not held to be Law. 
The contrary whereof is taken to have been reſolved in Folley 
and Tancred's Cale in the 24 Car. 2. and J do not intend to ſhake 
the Authozity of that Cale but admit it to be good in the Lat; yet 
J crave leave to obſerve, That it is a Reſolution carried beyond 
the lows of the Statute ; fo2 the Right is not purſued. within 
five Pears next after it firſt came. Foz it is agreed in Fermer's 
Cale, fo. 79. that there the Conſtrufion was againſt the Letter of the 
Statute ; and J muſt ſay, it is a Conſtruion by Equity, which 


is a little ertraozdinary to weaken the Force of a Statute which 


was made fo2 the quicting of Mens Poſſeſſions, and to add Foꝛce 
to Fines, which were of ſo great regard fn Law; and cſpectally to 
make a Conſtruckion by Equity, contrary to the Reaſon of the 
Common Law, which took no care of a future Right at all; fo! 
he in the Reverſſon, in caſe of a Fine levied at the Common Law, 


depended wholly upon the Entry oz Claim of the partientar * - | 
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nant, and in dekault of that loſt his Eftate, as in the 1. Inſt. 26 2, b. 
and in Ploiwden's Commenrarics in Stowell's Caſe. J kap again, J 
do not definn'by' this to'oppoſe any Cale that hath been'Cettled : 
But F-confeſs J thould nok have gone ſo far, if J hod not been led 
rn go a Stepkarther, © 
And now J ſhall enveavoir to ſhew, That this Cale goes a great 
deal! ther, mY would be a greater ſtrain upon the Starnte than 
wthas been.” "Amp, ee tif » pe 
Api, J obſerve, That upon all oz moſt of the Cafes ak a Fine, 
where there has been an Eſtate koz Life 02 Years in being at the 
Time ok the Fine, that the Poſſeſſion has held ill in the partt⸗ 
tular Tenant, fo that he in Reverſion had no reaſon to lulpeck 
any fine oz öther Thing done upon the Eſtate, there being no 
Alteration ok the Poſſeſſion; And this agrees lomewhat with the 
Reaſon of the Common Law, in caſe of a Fine Erecutopy ; he that 
had Right was not bound to claim till there were an Execution 
of the Fine, and Trantmutation of the Poſſeſſion thereupon, as in 
Plowden's Commentaries 257. b. in Stowell's Caſe ; But here it is 
kound, that the Conuloz, and not the Conulees, .o2 the Tenants 
by Extent, oz either of them, were in Poſſeſſion ; 'fo that the Land 
being in the Poſſeffton of a UWrong-veer, they which had Right 


ottght to have watched, and might well ſuſpeft that Fines ſhould be 
levied to the Pꝛejudice of their reſpetive Rights. It is ſaid in 


Fermer's Cale, Ik a meer [Urong⸗doer having got the Poſſeſſion, 
lebieth a Fine on purpoſe to bind the Right, this ſhall bind notwith⸗ 
ſfanding his unjuſt Defign. 2 8 | 

But the Differeticeg'that J chiefly rely upon, to diſfinguiſh the 
Caſe befo2e' ts, from the Caſes of Reverſions upon Eſtates fo2 
Life and Yeats, oz the like particular Eſtates, are theſe : 

7. That in thoſe Effates there is either, by an expꝛels Limi⸗ 
tation of the Parties, oz an Dperation of Law, a certain and 
particular Term o2 End ok the Effate, which until it happens, it 
has not its pꝛoper Determination, which an Eſtate by Extent has 
not. know it has been much infiffed on, that the natural and 
pꝛoper Determination ok an Extent is Satiskacion by a Perception 
of Pꝛofitg, art ozding to the extended Galue; whereas J cannot 
ſee but a Releaſe of the Debt, oz Satis faction by a ſudden Accident, 


is as pzopexlp a Determination of the Extent, as if it were run out 


by Perception of Pzofits, accoꝛding to the extended Calue : Foz 
when the firſt Extent is'out of the way, the ſecond is immediately 
to take Place; oꝛ why this acknowledging Satisfaftion on Recoꝛd 
ould be the natural and proper Determination of the Extent 
more than a Releaſe of the Debt by the Conuſee, oz deſtroying of 
it by a F my, which is an higher Recozd than the Statute, oz the 
Entry of Satiskactton acknowledged thereupon, - 2 
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2. Co let him that has the Reher non upon an Effate by Ert 


have five Years to claim after the firſt Extent run out by Percey. 
tion of P2ofits oz Satisfation acknowledged, is to let in a Claim 
after an Eſtate, that no Man can ſee to the end ol: Foz when it 
ſhall be ſatisfied by the P2ofits no Man can tell, and can much leſs 
tell that Satisfafion will ever be acknowledged; whereas other par: 
ticular Eſtates have a known and determinate Limitation ; In the 
other Cale it could not be computed within what compaſs of Time 


a Poſſeſſion would be quieted, and ſo the Statute of Fines, in a 


great Mealure would be defeated of its end. But, 


3dly, andptincipally, Jt ſhould be in the Power of the Party that 


has the Extent in Reverſion, to pzotrat the Time ag long as he 
pleaſed ; fo? till he thinks fit to bꝛing the Scire facias ad computan- 
dum, he no? no one elſe can ſay the Statute is ſatisfied. Foz that 
muſt appear by an Account taken in theScire facias, no2 none can com: 
pel the acknowledging of Satigfaltionandſo it ſhould be at the [lea 
ſure of Strangers to him that is in PoſſeMion by a Fine to make his 
Eſtate liable to a future Claim as long as they pleaſed ; and ſure 
this would render the Statute-of Fines of little oꝛ no effex. and 
this makes an Eſtate by Extent, to differ whollyfrom an Eſtate foz 
Life o; Years, az ſuch other like particular Eſtate, which wil end 
of it ſelf, and cannot be pzotrafed longer than the pꝛoper Limita- 
tion of the At of any whatſoever. | | 

J will conclude with an Anſwer to an Objetion, that has been 


much inſiſted upon by thoſe that argued fo2 the Defendant, That an 


Extent begins by Recowd, and cannot end but by Recozd, viz. either 
by an Account taken upon a Scire ſacias 02 SatisfaFion acknowledged 
upon the Kecozd ok the Statute; oz at leaſt, he that is in Reverſion, 
is hound to take Notice of any other Determination of the Extent. 
To which J anſwer, It begins by Recozd, but it may end without 
Matter of Recowd ; foz a Releaſe by the Conulee after the Extent, 
determines it to all Jntents and Purpoles; and undoubtedly in ſuch 
Cale he which hath a puilne Statute map enter; an Extent upon an 
Elegit begins by Recon, pet when ſatisfied by Perception of Pꝛofits, 
he in Reverſion may enter: So that the Scire facias, as appears by 
our Books, is to be bought upon another Reaſon, and not becauſe 
the Extent cannot end but by Recozd, but tis becauſe of the incer- 
tatuty of the Expences that muſt be ſatisfied. And why ſhould not 
they which have had the Right of Bucrough's Extent be bound ts 
take Notice of the Fines that have been levied, as much as th? 
acknowledging of Satiskadion? And a Fine is much moze a pub- 
lick Recopd than the other, eſpecially ſince the Statute of the 4th 
of H. 7. has p2ovided fo2 the making of Pꝛoclamations upon it. 
Note, The Judgment in this Cale which was given in Banco 
Regis fox M2. Greenvil the Defendant in the Aion, was here re 


verſed, 
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hd 1 Cancellaria. | 
| - Math nhl Lee. 
ED in Chinitery was brought by Marſh, and an Anſwer 
put in thereto. 
The Cale was thus: 


""Olie Evil being letzen or: the Mano: or Wickſall, and or the 
Panoz, of Monticld, in 1649. moztgages Part of the Mano? of 


ickfall to Burrell 'fo2 Tooo J. Afterwards in 1655. he acknow- 


ledges a Statute to Burrell of 8001. fo2 the Papment of 4001. 
Afterwards in 1662. Eogliſh more ages both thele Manoꝛs to 
Ms Duppa koꝛ 760 l. Afterward 665. Enpliſh mo2ztgages 
the Mano? of Wickſall to Lee fo? 2000 l. Lee having no Notice ot 
the konner Mortgages. But afterwards Lee coming to have 
Notice ok the-WYoztgage to Duppa, purchaſes in the two Incum 
bzances to Burrell, (viz.) the Poztgage of Part of the Manoz of 
Wickſall, and the Statute. And now Marſh, Executo2 of Duppa, 
ſus a _ pleads. 125 whole Matter. 


a 8 By 


3 38 Caſes adjudged in the Court of Chancery. voll 


———— 


ges. 


My Loꝛd Keeper, aflifed with Hale, Chief Bazon, and Juſtice 
Rainsford, held, That Lee might make uſe of theſe Incumbzances 
to pzotet his owy Moꝛtgage. Fo2 they ſaid, that he had both Lam 
and Equity foꝛ him. r HANNA 

Firſt, He had Law; fo2 that he Had a pꝛecedent Boztgage in 


1649. (which indeed was but upon Part) and alſo the Statute in 


1655. ſo that while theſe remained in fozce, Marſh could not come 
in | | | 


Next, pe had Equity; fo2 he having a ſubſequent Moztgage, 
vet, it being without Notice, he ought to be relieved inthis Court, 
And therekoꝛe my Loꝛd Chief Baron put the Caſe, as if the firg 
Moztgage had been of the Manoz ok W. to Burrell, and after: 
wards it had been moztgaged to Duppa, and afterwards to Lee, not 
having Notice, it afterwards. Lee bought in Burrells Moꝛztgage, 
he ſhall hold the Eſtate againſt Duppa, until he be ſatisfied fo; both 
the Boney which he paid Burrell and alſo his own Money lent upon 
the laſt Moꝛtgage: And fo? that he ſaid, that it had been ſo ay: 
judged in Camera Scaccarii, in the Court of Equity, ſince the King 
came in, in one Shelley's Caſe : Mext he put the Cale of the Sta: 
tute which Engliſh entered in to Burrell in 1655. and was afterwards 
bought by Lee from Burrell. He held that Duppa ſhall not bing 


Lee to any Account upon this Statute here in Equity, any other 


wiſe than he may do at Common Lat. | 

Nota, Jt was agreed that the Lands were extended upon the 
Statute at the third Part of the true Ualue. Mow at Common 
Law the Conuſoz, oz he that claims under him, muſt bing a Scire 
facias ad computand', as in the 4 Co. 69. b. But then the Conulee 
ſhall not account accozding to the true Aalue, but accozding to the 
extended Galue, and alſo fo2 the whole Statute $ And if the Conuſes 
is ſatisfied by the extended Ualue, the Conuſo? ſhall recover; oz if 
the Conuſo2:will pay down the reſt or the Boney which is behind 
with Damages, he ſhall alſo recover. But if the-Conuſo2 will ſue 
the Conuſee in a Court of Equity, then he chall bzing him to 9c- 


a_ what he hath received of the Pyofits above the extended 


e. a 6 W 0 7,5 
Now then our Cale here is ſomewhat moze; fo2 Lee has allo 
Equity on his Side, and therefoze Duppa ſhall not bzing him to 
account foꝛ what he has received above: the extended Ualue, unleſs 
he has allo received enough to ſatisfie his own Moꝛtgage of 20001. 
as well as the Statute ; and therefoze ik Marſh will take off this 


Statute by a Suit in this Court, he muſt be content that Lee doth 


account upon the extended Calue fo2 the whole 800 l. and Dama: 


, N Secondly, 
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Secondly, they held, That whereas Part of the Manoz of W. 
was moztgaged to Burrel; but that now the whole Bano2 was 
moztgaged to Lee, that pet the firſt Moꝛtgage ſhould not extend 
to pꝛotect mo2e than that Part of the Mano? which was firſt moztga- 
ged to Burrel. f 72S 

And my Loꝛd Chief Baron Hale put the Caſe thus: If a Man 
ig ſeiled of 60 Acres, and Yoztgages 20 to A. and then Moꝛtgages 
the whole to B. and then Yo2ztgages the whole to C. and after- 
wards C. purchaſes in the firſt Moztgage, that ſhall not pꝛoteck 
mo2e than the 20 Acres; but it ſhall pzotet thoſe 20 Acres ſo as B. 
ſhall never recover that until he pay C. all the Money upon the 
firſt and laſt Moztgage. | n | 

But Hale laid, That he thought that in this Caſe; inalmuch as 
the Poztgage to Lee was only of Part of W. that therefoze Marſh 
might bꝛing Lee to an Account upon the extended Ualue, where- 
upon theſe two Manozs were extended upon the Statute ; and if 
Lee had received the Money due upon the Statute by receiving of 
the Pꝛolits accowding to the extended Ualue; o2 if ſhe will pay down 
the Reſidue of the Money due upon the Statute, o2 if ſhe will pay 
down ſo much as the P2zopoztion will come to foꝛ Monfield, that 
then ſhe may diſcharge the Manoꝛ of Monſie d. 

But then my Low Keeper asked him, how he would have it 
appointed, and how much ſhould be laid upon Monfield, and how 
much upon Wickſal ; fo2 that Part of W. is under that Extent; 
To which Hale anſwered, That if Marſh did ſue Lee fo the Dil- 
charge of this Statute from Monfield, that Monfield ſhould be diC- 
charged by her paying down as much as the Pꝛopoꝛtion comes to; 
oꝛ when Lee ſhall have received ſo much accoꝛding to the extended 
__ he thought there might be a 192opoztion found out 
by the Court. | 

Nota, Sit H. Fynch, Counſel fo2 Lee, cited Primate and Jackſon's 
Cale, Grove and Grove g Caſe, and Ms. Calamy's Cale : All 
which were reſolved in this Court, That a Purchaſer 02 Moꝛt⸗ 
gagee coming in upon a valuable Conſideration without Notice, 
and purchaſing in a pꝛecedent Incumbzance, it ſhall p2oteft his 
Eſtate againſt any Perſon that hath a Moꝛztgage ſubſequent to the 
firſt, tho? befoze the laſt Moztgage; tho' he purchaſed in the Jn- 
cumbeance after he had Notice of the ſecond Moꝛztgage. 


XI 2 White 
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White verſus Ewer. 


T a Re-hearing befoze my Lozd Keeper, afliſted with Jultite 


Vaughan and Turner, concerning the Redemption of a 
Modtgage which had been made above 40 Years ſince, | 
My Lo2d Keeper declared, That he would not relieve Mott: 
gages after 20 Pears ; fo2 that the Statute of 21 Jac. cap. 16. did 
adjudge it reaſonable to limit the Time of one's Entry to that Num: 
ber of Pears: Unlels there areſuch particular Circumſtances as map 
vary the oꝛdinary Caſe, as Jnfants, Femes-Covert, &c. are pꝛovided 
fo2 by the very Statute ; tho' thoſe Matters in Equity are to be go- 
verned by the Courſe of the Court, and that tis beſt to ſquare the 
Rules-of Equity, as near the Rules of Reaſon and Law as map be. 


tt. th. 


— ———— — — 


Termino Sancti Michaelis, Anno 22 Car. II. 
In Cancellaria. 


Peter Pheaſant verſus Anne Pheaſant, The Lord Mayor of London, 
and Sir Thomas Player, Chamberlain of London, &c. 


F1DE Cale was this, I e NIIAY 
| Anne Hadly (nom Pheaſant) one of the Defendants, being 
an Oꝛphan of London, and having an Eſtate of 3 02 4000 1. 
in Money in the Court of Oꝛphans there, was married ta W. Phea- 
ſanc, elder Bꝛother to the Plaintiff. W. Pheaſant before ſhe was at 
the Age of 21 Pears, and l taken out this Money, dies, 
having bequeathed this Money inter alia to his ſaid. Wife, p2ovided 
0 the ſhould not claim Dower, &c. JNotwith{auding ſhe bangs 
r again the now Plaintiff, Bother and Heir to her late 
Lee. CUhereupon he bungs this Bill in Chancery to make 
ſcobery of this Eſtate, and to compel her to releaſe her Dower, 
o2 renounce this Deviſe; and thereupon obtains an Jnjunition, to 

ſtay Pꝛoceedings in the Tric of Dower. 

The Point was, Thether this Money in the Court of Oꝛphans 
were devilable, oz no? 

Serjeant Goodfellow argued, That it was deviſable as a Chat- 
tel Perſonal in the Teſfato!'s Poſſeſſion, and veſted in the Baron; 
the Court of Dzphans have but the Cuſtodiam, Co. Entries 346- 
x Roll. 550. the Chamberlain of London is the Officer _— 

| 4 | 
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and a ſole Cozpozation to this Purpole, ſo as to take Recogntzance, 
which ſhall go to his Executozs, and is the only Coꝛzpozation ot 
that Mature in England. His Poſſeſſion is the Teſtato?'s actual 
Poſſeſſion, Latch 127. I the Servant be robbed, the Mater chall 
have the Adlon, as in 1 Cro. 37. This is not a Debirum, but a 
Depoſitum, as in C uſtodia, in gremio legis bythe Cuſtom of London, 
as if Money had been bꝛought into Court here by a Compiilſozy 
Oꝛder, in which Cale it would Have veſted in the Þugband. Mow 
in the Court of Oꝛphans they compel People to bzing in the Boney, 
oꝛ to give Security, and they pay no Intereſt, only allow Finding⸗ 


Monep, that is, fo2 the Oꝛphan's Maintenance, and no moze. See⸗ 


ing the Feme is intituled to Oower immediately, it were hard that 
the Baron ſhould not have the Poꝛtion; Debts he ſhall not have be⸗ 


cauſe of his Latches, in not bzinging+an Afton whereby to teduce 


them to Pꝛoperty; but this cannot be had until the Caife'sfull Age. 
Apon the Marriage of Oꝛphans the Cuſtom is to appoint the 
Common Serjeant to treat and take Security fo2 the Oꝛphan. 
Scrjeant Maynard Contra. This was a Chole en Action, Debt 
lies fa ft, and it cannot be recovered without an Aﬀtott. Intereſt 
is allowed fo2 it accoꝛding to the Cuſtom (tho' not Statute-Jntereſt) 
and pꝛopoztionable to the Sum. And the Caſe of ©. Ent. verſus 
Adrian was, By the Cuſtom of London, if a Man die leaving thꝛee 
Sons, his Eſtate ſhall be equally divided amongſt them; and if 
either of them die within Age, his Part ſhall ſurvive to the other, 
The Father taking Notice of this Cuſfom, deviſed, That if any of 
his Sons die within Age, his Part ſhould not ſurvive, but that it 
ſhould ga to J. S. Jt was reſolved, That the Father could not 
thus give the Child's Poztion, becaule but a Poſſibility, and a 
Thing not veſted in himſelf, a 1 in 
Wylde ſaid, That when he was Recoper he certified the Custom 
in that Cale to be, That the Father might deviſe. N79" 
Curia, viz. Bridgman, Low Keeper, (Twiſden ahd Wyldeafliſting) 
Te are clear of Opinion, that this was a Choſe en Action #nd 
not deviſable. A Trover and Converſion lies not fb2 it, tt it be 
refuſed to be paid : It was the Latches of the Husband, that he did 
not recover it; fo2 by the Cuſtom it is to be paid at the full Age oz 
Marriage of the Female Oꝛphan. The Chamberlain 48 not a 
Servant to the O2zphan, but to the Mapoꝛ. Ik it were purely a 
Depoſitum, it muſt be paid in Specie without Jntereſt; but they 
pay Cuſtomary Intereſt: And tho' whilff the Oꝛphans are under 
Age (and unmarried, if TUomen) they give them Finding⸗Money 
only; pet at the end of all, when the D2phan cometh at full Age, 
(02 if a Female marries) all is caſt up, and the Jntereſt fs paid. 
The (Uow Cuſtodia in leading impoꝛts an Jntereſt, as in the Caſe 
of Gttardtan in Soccage, &c. the Lowd Yayoz, &c. have a — 
| ntere 
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Intereſt in it, and if it be loſt oz miſcarry, they are to anſwer it it. 
Let the Jnjunftion be diſſolved. 


Nota, This Caſe was referred by my Low Keeper to Tuftice 
Wylde. A Man opens a Mine in his Land, and digs until he 
comes under the Soil of another; whether he can follow his Mine 
there? And he certified his Opinion, that he might: But if the 
Owner dig there alſo, he conceived that he might then ſtop his far: 
ther Pꝛogrels. And in Cornwal it is their Uſe, that if a Man 
begins a Pine in his own Land, he may p{oreey in the dein thꝛo 
another Man s Szound, 


Note, It a Bill in Chancery be erhibited againſt a Peet, the 
Courſe is firſt, foꝛ my Lo2d Keeper to write a Letter to him, and 
if he doth not anſwer, then a Subpana, and then an Over, to 
ſhew Cauſe why a Sequeſtration ſhould not go; and if he ſtill ſtands 
out, then a Sequeſtration: Foz there can be no Pꝛocels ot Con: 
Nen againſt his Perſon, 


4 


Termino Sanctz Trinitatis, Anno 29 Car. II 


Clobberie's Caſe. 


None Clobberie's Cale it was held, That where one bequeathed 

a Sum of Money to a Woman, at her Age of 21 Pears, 02 
Der of Marriage, to be pald unto her with Jntereſt, and ſhe died 
befoze either, that the Money ſhould go to her Executoꝛ; and was 
ſo decreed by my Loꝛd Chancelloz Finch. 

But he ſaid, If Money were bequeathed to one at his Age of 
21 Pears ; if he dies befoze that Age the Money is loft, 

On the other Side, Jf Boney be given to one, to be paid at 
the _ of 21 Pears ; there, if the Party dies befoze, it ſhall gc 
to the Executoꝛs. 


4 | Tetmino 
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Termino Sancti Michaelis; Anno 30 Car. IL 
In Cancellaria. 


Haymer Vid: eſe Haymer, 


ÞC Caſe was —_ 
O he late Þusband of the puuntit, befo1s their Parriage, 
had entered into Articles with the Platntif whereby it was 
agreed, That certain of the fatd Haymer's Lands ſhould be ſettled 
befoze the Marriage (which was then intended between them) 
ſhould be lolemnized, upon him and the Plaintiff, and the Hefrs of 
2 by the Plaintiff, but died bekoze the Settlement was 
made. 

Jn purſuance of the ſaid Articles the Plaintiff married him, and 
after his Deceale the Plaintiff erhibits her Bill, to have thoſe Ar- 
ticles executed: TUhich was decreed accomingiy againſt the Heir 
at Law of the husband. 

Altho' ft was objexed, That the Articles being to thake the 
Settlement befoze Marriage, it was a Maver of the Benefit of 
them, the Plaintiff marrying befoze it was done ; and the Plaintiff 
being the ſole Party with whom they were made, her Marriage 
with 2 other Party befoze they were perfoymed, was a Releaſe 


the Art — Lands were moꝛtgaged to one that bad no Notice of 
| cles, 

It was decreed, That the Plaintiff ould redeem, and hold taz 
her Life, and that her Executozs ſhould detain the Land till the 
Money was raiſed that ſhe had been ont upon oy 3 


1 
1 
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TerminoSanGtiflillatiy Anno 31 & 32 Car. II 
In Cancellaria. 


Sir Oliver Burler's Caſe. 


12 a Scire ** to repeal a Patent granted by this King 

_ to Six Oliver Butler, £02 a Market ta be kept at Chatham; 

* reciting, That there was an Bene Market lang before 
kent at Rocheſter, within halk a Mile of: Chatham, at that there 
was an ad quod dammum Taken d out befo fag the nem Patent, and 
the Jnqueft thereupon taken, kound tt not” ta he ta the D 
of any, and that it was exec ey. by fe Surpxe and without Natice; 
and that notwithftanding ft 0 the great Damage * "6X 

mer Market, &c... 
Wn this Scire 9 5 bee ene 2 1. 
as argued by his Countei, is Pat If Louth 

b "expel, becauſe it 8 by a Writ of ad 101 r 
whereupon it was found to be to no-bodfes. D "and 
tat it thould conclude all; oz at let, iS King. could not 1 s 

Scixe Ti te to repeal his own tent. 
the Low Chanceltg? Finch (aMitth by North; Thicf Juffic 
ammon Pleas, ant 124 Joggen) gave Judgment a 


9 95 the Patent: Fo2the Netürn bt the Writ of ad qu 
. 9 7 was nat cgucluũve, and bere by. 5 9 it is: one 
to be to the Damage ot the kozmer Market. . ora 
ta uſe 142 
8 Sult 


tent is 7 ta the Prejudice of the Subje 
Kie . is 11 permit. po bis 5 by 
ſuch Alon nh huds 


epeal of it in 5 cite facias at the 
— efty of Actions upon the Caſe 
withſtanding ſuch void Patent. 


4 Termino 
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Termino Sanctæ Trinitatis, Anno 32 Car, II. 


In Cancellaria. 


Sir Jerom Smithſon s Caſe. 


tom Smithſon ; foꝛ that his TUife had ſued him in the Ec- 
cleſiaſtical Court foꝛ Alimony, and it was ſuſpeted that he 
would go beyond Sea to avoid the Sentence : And the Writ was 


granted. 
And the Low Chancello2 ſaid, That it had been ſo done bekoꝛe; 


f02 this Court was to aid the Eccleũaſtical Court in ſuch Tales. 
And likewiſe the Court being infozmed of his ill Alage of bis 
Wife, a Supplicavic de bono geſtu was gtanten. 


My Lord Hollis's Caſe. 
Paſch. Anno 26 Car II. 


15 Lo Hollis s Caſe was thus: : 
An hundzed Pounds was lent by his Lady, and in the 


A * was made fo2 a Ne exeat Regnum againſt Sir je- 


Note which was firſt given foz it, it was wiitten that the Boney 


was to be diſpoſed as the Lady Hollis ſhould direct. An Action at 
Law fo2 this Money being barred by the Statute of Limitations, a 

Bill was exhibited foꝛ Kelicf, and the Statute of Limitations in- 
ſiſted upon. But in regard the Money was looked upon ag a De- 
poſitum, and a Truſt . to _ Lady, a Decree was ob- 


tained fo2 the Money. 
Sir William Beverſhiam's Caſe.” 


H E had purchaſed a Yanoz, and a Copyhold being a little 
befoze eſcheated, which was not intended to paſs in Demeſne, 
was left out of the particular; yet the Conveyance was ſufficient 
ta paſs it in Law. 

And the Uendoz ethibited a Bill to be relieved, and obtained a 
Decree, to hold by Copy of Sir William Beverſham. Vide 1 Roll. 
397. Averments not to be admitted in Chancery to the Purpoꝛt of 


Y Anonymus: 
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Ante2 342. 
Poitez 256, 


Anonymus. 
Trin. Anno 31 Car. IL | 


E Cale was thus: 

J. S made his Will, (his Wife being at that Time with 
Child) where he o2dered that all his Perſonal Eſtate, after hig 
Debts and Legacies paid, ſhould be laid out in Land ein caſe je 
had a Son) and be ſettied' upon dis Bꝛother, fo; pꝛeſer vation of his 
Name, and deviſed, That if his like were delivered of Dang 
ter; that ſhe chend have 3000 |. paid her at her Day or Halclagt, 
povided that ſhe married uuth her Mother s Content, and other. 
wiſe but oo, and alia deviſed, Chat the Bother ould have 801, 
= = the Juteteſt of the 3000 J. fo2 the Education of the 

aughter. 

The Teſtato? dies, and the Mike has a Daughter. The Que. 
ſtion was, Whether the Daughter ſhould have the remaining Part 
of the Jnteteſ of the 36051; oz the Erecutors ſhouid have it in 
Truſt fo2 the B2other, and ſo to be laid out, &c. 


It was ſaid fo2 the Bꝛother, That the Father intended the Daugh: 
ter but 30001. at the moſt; and that appotuting 80 1. part of the 


Intereſt fo2 her Education, excluded her from the reſt ; and it's a 


Devile, That all his Perſonal-Eftate ſhall be laid out, &c. 


Curia. There is nothing to be laid out until the Oebts and 
Legacies paid ; the 80 l. is not to the Daughter, dat fo2 the Yo- 
ther. Tie take f02 granted, that where a Sum ok Money is 
yeviſed to a Child at ſuch au Age, it ſhall have the Intereſt in the 


mea Time, rather chan the Evecutch ſhail ſwallow it; but clan, 


whety nd Maintenance is Stherwiſe pꝛovided fo it. 
The Tod Chancelloꝛ decreed it foz the Daughter, and that the 


Executo) ſhould: account foꝛ what Intereſt he paid the Bzother, . 


Not Tho' it be ſaid, That the Boney to be laid out after all 
Legacies paid; pet all, beſides _ ſerves to pap the Legacies, 
ſhould be laid out peeſently. 
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Age, they]. X. and 6. 6 £0 have the «09 


405 


A. B. * N. bie fork in the Life of J. S. gabe Age of 


21 Pears,..and 2 ** S dies un vis e 


mach 2 Dererd ki 100 L. fal che 0 
ICY dapnen, W e 20 10 t 


Charles Blois & al' Plaintiffs, verſus Dame Jane — and Jane Blois 
Infant, Defendants. 


6 ma adh ot Gn Mich. premature re 8 
nd M1110 01 0!8y 5 J OH ITY 98 
E nb mat thun 20 1266 225 5. 20. 5 "1 12. {GINTEY 
Str William Blois, who had-. Junt the Plaitibiff em do 
Daughters bu a toꝛmer Qentet, and Jaae th A ketond 
Aantr ; upon hin ſecond Marriage lettled Lands Led th — 
dis Tice; uid; alter her veceaſe (in Caſs he has ott 
Daogghter) ts reale 3000 L fot that Dailghter, to bo paid her at 8 
Day at Harrlage do that De marries atter föteen ; 62 otheotdifs 
ahr age ot eighteen "Bears; ann it Fe pied betoßs either; "gf 
hier to have de Beneffe;, ©! © t 7 17:0} 81 46 
Aterwards Sir Williaih Bleis 1 hin Umm Worſe the Brett os 
of his ſettled Lands, and all his other Eſtate, to Jane his RAM, 


\ > Si 34 #4 < f 
4 15 237; -þ 


one of the Defendants, and thꝛee others; and ſays, That after the 


Son, by a convenient Batch, ſhall have ratſed 9000 I. fo2 his thee 
Daughters, that then they ſhould let the Son, the now Plaintiff, 
have his Eſtate. 

The Queſtion was now, That if the Daughter by the ſecond 
Center had ;000 l. paid her, whether ſhe ſhould have any farther 
Venelit by the Settlement, and ſo take a double Poztton, one up- 
on the TUill, and another upon the Settlement: 

The Decree made by my Low Finch was, That if the Heir paid 
9ooO |. the Security by the Settlement ſhould be diſcharged, the 
Wilrhriwg but cumulative Security, and ſo the Defendant Jane 
was to have but one 3000 |. and be ſubjet to the lame Contingen⸗ 
cies with the Settlement, and gave the Heir two Years Time to 
pay the Money; and in the mean Time Jane to have a third Part 
of the Pzofits of the Land deviſed. | 

Pp 2 Py 
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WVy Lo Chancello? cited one Pync's Cale; where a Wan had had 
ſecured Poꝛztions fo2 his Childzen, and afterwards by his Till de. 


viled to each of them a like Sum; it was held, that thig would 


not . their Poztions, uniels plainly moved that be intended 
0 


Nota, Ir one tue in Chancery an Exetiitoz of one Otligo to 
dilcovet his you muſt A all _ ene DES oy the 


Charge may lie equal. 


Quare; Chether you may not we the Principal, and leave out 
them that are bound 1 as Sureties? But tis clear, That if a 
Judgment be hay at Law againſt one Obligoz, you may ſue e 
cuto2 of him alone, to dilcover Aﬀets, &c. becauſe the 


Wy 46 in oy NONE 
A Poatgage was made in Fee, which defcenyed to the Heir at 
Law, and the Money ten Pears ſince paid to him. The 
Executoꝛ of the Moztgagee preferred his ons and had a Decree 
don the Poney 3 z but without Intereſt. 
2 Lo Chanceilo2 went upon the Reaſon of: the Caſe in line 
hat if a Feoffment;be made upon Condition to re-enter up- 
— Payment ot a Sum ol Monep, and not arpꝛeſſed toilphom 
to be pad, there (after the Death ol the Feofſee): it muſt be paid 


129 a” . 


Turners Coe. 


to the Executoz, and not to the Heir. Sa here, tha! the Pyoviſo wes | 


u pap: to the Feoffee, his Heirs .92:Executoys:; yet when: the 
Jay is paſt, tis as much as if no Perſon bad teen - expreſſed, 
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| Termino Paſchz, Anno 32 Car. Il. 


In Cancellaria. 


Anonymus. 


83 deviſed to one that erben the Cure, and 

to all that ſhould ſerve the Cure after him, all the Tithes 
and other Pyofits, &c. Tho' the Curate was incapable to 
take by this Devile in ſuch manner, foz want of being Incozpoꝛate 
and having Succeſſion ; yet my Lozd Chancelloz Finch decreed, 
That the Heir of the Deviſee ſhould be ſeized in Truſt (q FO: ©, 
rate fo? ne being. 
vun of 975 65 9 
38905 5 Beoadhurſt ver Richardſon & a: no; 21} 1 


— 3ſlue” thee Daughters, and deviſed to bis FER 
Daughters 7 £qually to be divined between them; that 
to ſay, 180 l. a-ptece ; but if any of them died without. Child, 
ba Pa ta go to the Survivozs. 
One ok the Daughters married Broadhurſt, and befoze the Bob. 
l paid dhe died without Jſue. 
Broadhurſt exhibits his Bill againſf the Exetutoz, and the two 
ſurytving.Sifters, and. had a Detree foz the 1801. Fox a Sum of 
Poney cannot be entalled. | 


E Lands bedeviſed fo) the Payment of Debts and Legacies, and 
the Reſidue of the-perſonal Eſtate be given to the Erecutozs af- 
ter the Debts and Legacies paid ; the perſonal Eſtate ſhall not- 
vithſtanding, as far as it will go, be applied to the Payment of 
the Debts, &c. and the Land charged no fugther than is cc 
to make up the Reſidue. 


„ - 
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Termino Sancti Hillary, Anno 32 & 33 Car. l. 
In Cancellaria, 


Sayle & Freeland & al Infants 


b be Bil yas to redeem a otga re made 

oer the Defendants, o; 8 b d. ty the Fate 
The Defendants by Guardian aufwered, ſetting wou, 
That their Gzandiather wa cop in Fee, and made a Settie: 
ment, 0 ehy he/eutailed the e; but with a Potaer of Be. 
vocation by any TUriting publiſhed under bis bang gd x Seal in 
the Preſence of thꝛee TUitneſſes, 

And the Cale was; That he made his Will under his band and 
Seal, wherein he recited his Power, and dertared that he revoked 
15 Settlement: bu but the TUill had but two TUlitneſſeg,. which dub 
ehe e ie 1 d died. Te Lands 
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make Leaſes, &c. which ſhall charge and incumber a third Perſon's 


— Intention, There is a Difference e be n has 


Eſtate, ſuch Powers are to have n rigid Conſtrucklon; but where the 


Power is to dilpole of a Pan s own Eſtate, it is to hape all th 

_ NN Wa 50 dan od; 
Count, Thar whert Tonant in Call " 

alt 1 50 bl his: e, that weng he F ober it, not- 


with t were ine let k E | 
Ga er wy ad Vecdvbey."n Couck' 0 quity 


again ehe weir! 
But my Loꝛd Chancelloꝛ Carat That he wonthtiob ſiþivſed 


e Fines 


and Recoveries; but where a Man was only Tenant in Tail in E: 


quity, there this Court ſhould decree ſuch Diſpoſition good; fo? a 
Truſt and equitable Intereſt is a Creature of their own, and there. 
kope diſpoſable by their Rule, Otherwiſe, where the Cntaii was of 
an Effate in the Land, 


' | Note, 
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Fon In the Caſe ſupra. That the Court would not decree the 
Inkants to be fo2ecioſed ti they came of Age, (tho ſometimes 
tis ſo done 3) becauſe this Moꝛtgage depended upon a diſputable 
Title, and ſo no Monep could be expected upon alignment of it over. 
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. That it was a conſtant Rule, That the Money tobe watt 348. 
upon Boxgages in Fee, whether fozfett 82 not. belont the 
Death of the Moztgagee, that it ſhould go to che Executoa z. 
2. It a Man had Lands in Fee, and other Lands moztgaged to 
bon in Fee ; by a Devile ok all bis Lands the Pougage wouly 
pals, 
3. Ik a Hm had but the Truſt of a Moꝛtgage of Lands in D. 
and had other Lands in D. by a Deviſe of all his Lands in D. che 
Ttuſt would pals : But here a Till deviſed Lands to J. S. in D. S. 
and T. and all his Lands elſewhere, when he had a Yo2tgage of 
Lands that did not lie in D. S. o2 T. which were al moꝛe Ualue than 
the Lands in D. S. and T. Che Decree was, that the Moꝛtgage 
Hould not pals ; fo2 he could not be thought to mean, to compꝛe⸗ 
hend Lands of ſo mich Ualue under the TUowd (elſewhere) which 
is-like an (&c.) that comes in currente calamo; and beſides, that 
there were ſome other Circumſtances in the Till that did _ 
as if he intended not to paſs the Poxgage-Lands. 
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Bill was erhibited, ſetting foxth, That the Dekendant in a 
Replevin had avowed fo2 a Rent-charge ; and Jfſue was 
taken thereupon, upon the Seiſin of the Grantoz, and it was 
found fo2 the Dekendant. 

-CUhich Uerdit the Plaintiff complained of, alledging that the 
Rent pꝛetended to be granted, had not been paid in 50 Pears, and 
other Circumſtayces, to render the Gant ſuſpicious, &c. 
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| 352 Caſes adjudged inthe Court of Chanc 0. VolII 


The Lozd Chancello2 decreed, That there ſhould be a nenn 
Trial, the Complainant paying the Coſts ok the koꝛmer. 

Note, This could not have been tried again at Lam; becauſe 
the Qervit in Replevin is concluſive, | 


Cage verſus Ruſſel. 


Feme-Covert having Power by her Mill to deviſe certain 

Lands, deviſed them to her Executozs to pay 5001. out of 
them to her Son, when he ſhould attain the Age of one and twen⸗ 
ty Pears ; pꝛobided, that if the Father of the Son did not give a 
ſufficient Releaſe to the Executozs, of the Goods and Chattels 
remaining in ſuch an Houſe, then the Deviſe of the 500 l. ſhould 
be void and to go to the Executozs. | 
© After her Deceaſe, a Releaſe was tendered to the Father, who 
refuſed it; and then the Son erhibits a Bill againſt the Father, and 
the Executo2s fo2 the 500 l. and to compel the Father to releaſe. 
The Executozs in their Anſwer inũſted upon the Refuſal as a 
Foxfeiture of the 500 l. 11 = FITS ws 
And the Father: ſaid, That tho' he had fo2 ſome Reaſons bekoꝛe 
refuſed, he was now. ready to releaſe. 

The Low Chancello2 decreed the Payment of the 500 l. and laid, 
that it was the" ſtanding Rule of the Court, That a Foxfciture 
ſhould not bind where a Thing may be done afterwards, oꝛ any 
Compe:ſation made fo? it. As where the Condition was to pap 
Money, 82 the like. But in the Caſe of Fry and Potter in the 
22d; of- Cat. 2. (which ſee at large in the Modern Repozts) where 


a Deviſe was of an Houſe, upon Condition that the Deviſee 


ſhould marry with the Conſent of thꝛee Perlons, and che married 
without Conſent, it was an immediate Fozfetture ; fo Parriage 
without Conſent was a Thing of that Mature, that no after Sa- 
tisfation could be made fo2 it: But if where there is a Devile 
over to a third Perſon, after a Fozkeiture by the firſt, a Fozfel- 
ture in ſuch a Caſe would be generally binding; but here tis ſaid, 
that it ſhall go to the Executozs, &c. which was not to be conf: 
dered, becauſe it is no moze than what the Law implied. 


. Termino 


| 


| enger, 


9 * v. ; 
P * A # © %. , A 9 : 5 . 
Vol II. Be = 2 W 27 11 39 42441 4 3:52 


1 


1 ˙ COP COD ODE 200 eG 3 903-4 3143-1330 
1431 $10 2113 
| £4 wi 
Termino Sandi | Michuchs And 33 Cat. II. 
315 . N71 111 1 


© 


77 25 320 
10 Cancellatiz S 


Anonymus. N 


nn An. 
925 oiviſith 2501 to his Son, makes eu 
etutrix, who marries another Husba 

1 8 a Bill bzought. agalnt He fo} the Legacy by the 
the Defendants would have diſcolinted Batntenarice aud 


"(hich was not permitted by the Court, lo as'td. vyiminith the 
pincipal Sum; fo2 it was ſaid, that the Mother ought to mititain 
the Child. But a Sum of Yoney paid fo2 the binding * un. * 
an Apprentice was allowed to be diſcounted. IG 


Note, It is the Conrfe here, that where a Mun dies "in Bite, 
and under ſeveral Jncumbrances, (viz.) Judgments, Statutes, 
Moztgages, &c. and the Heir at Law buys in any of them that are 
of the firſt Oate ; if thoſe which have the latter Securities pzefer 
their Bill, the Jncumbzances bought in ſhall not ſtand in their way 
fo2 moe than the Heir really paid fo2 them. 


Goylmer verſus Paddiſton. 


＋ HE Caſe was thus: 


Thomas Goylmer in 1653. being ſeized of certain Lands #7 

in Fee of the value of 141. per Annum, and there being a Marriage 
in Treaty between the "Plaintiff (the Bzother of Thomas) and 
Ann Wells, the ſald Thomas did make a TUriting, ſealed and 
delivered by him; which was to this purpoſe, (viz.) That if the 
Marriage takes cffet between my Bꝛother and Ann Wells, ſhe be⸗ 
ing wozth Eightſcoꝛe Pounds, J do pꝛomiſe, That if J die with- 
out Jflue, to give my Lands in, &c. to my Bother and his Heirs, 
02 to leave him 80 l. in Money; and koz the true perfozmance of 
this, J bind my Selk, my Heirs, Executozs and 9 


37 Alter 
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After which the Bꝛother, (the now Plaintiff) and the ſaid Ann 
_ did — — ſhe =_ woꝛth —— pounds: But 

omas Goylmer did afterwards un 118787 
did ſettle the Lale upon his 5 55 Like, t e We 
to his own right Heirs; (this was a Jointure ſettled befoze arri 
age) and did afterwards deviſe. the Land to her in Fee, and died 
without Iſſue. F 

His Wife afterwards deviſed it to the Defendant's Wife in Fee; 
and now the Plaintiff exhibited his Bill to have the Land convey. 
ed accozding to the Agreement above. . 

But fo2 the Defendants it was much inſiſted upon, that this be 


354. Caſes adjudged in the Court of C hancery.NoLll, 


ing to ſettle the Lands, in cafe Thomas ſhould die without Jſlue, 


it ſhould not be regarded in this Court; foz- the Execution ot a 
Eratt oer Kematnver oz Keverſton in Fee, upon an Effate Tai, 
thall not be comperlev, becaute it ig Cit 25 to be peſtroyed by the 
-enant in Cat, as here Thomas might have done, in caſe he han 
ea Srttikment arcowing to the fmpozt of that Writihg,,- who 
eee babe bern compelled himſelf to have execute 


Wut the Lo Chanceltoz Finch vecreed the La fol the Pla 


fff" betaule it was pzoved that the Marriage with the Plaintiff's 
Witte was in expeckation of the perfoutatice of this Agreement, and 
nnen 
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IX 7 !liam Fox having thzee Daughters, Mary, Elizabeth aut 
VV Martha, (the two latter being married, and the firlt a Wis 
dam) by his WI!ll deviſed in thee ies, (viz). 

I give Martha my Daughter the Sum of 400 l. to be paid unta her 
by my Execurors within que year next afcer my deceaſe; But I, will, 
and my defire is, that Connelius Collet (the Husband of Martha) 
ypan the payment of the ſaid 400 J. ſhall give ſuch Security as 
my. Executors hall approve of, that che {aid 4000 1, ſhall be Jaid out 
within 18 Months neu after my deceaſe, and purehaſe ag, Eſtate of 
chat value to be ſeccled and aſſured upan her che, Cid Märthz, and 
the Heirs of her Body lawfully begorgen, ho... 
n (FF. CPE en Cl ee theſe Toms follawuing : 


y 5 gt. + 6 } \ 2 
I Will, That after my Debts which I ſhall owe at the time of m 

Deceaſe, and my Funetal Expences, and the Probat of this my Will 
be diſcharged ; then I do give all the reſt of my Perſonal Eſtate Un- 
bequeathed, ro purchaſe an Eſtate near of as good value as the ſame 
Perſonal Eſtate thall amount unto, within one year next after my 
Deceaſe. Which ſaid Eſtate ſo to be purchaſed, I Will ſhall be ſer- 
tled and aſſured unto and upon my faid three Daughters, Matp, Elt- 
Jabeth and Martha, and the Heirs of their reſpective Bodies lawful- 
ly begotten for ever; or otherwiſe my ſaid Daughter Mary, and the 


Husbands of my ſaid two other Daughters Elizabeth and Martha 


ſhall for ſuch Moneys as they ſhall receive of my ſaid Executors, for 
the Overplus of my Perfonal Eſtate, enter into one or more Bonds 
in the double Sum of Money as each part ſhall amount to (the 
fame being to be divided into three parts) unto my ſaid Executors, 


within 18 Months next after my Deceaſe to ſettle and aſſure ſuch part 


or Sum of Money as each of them ſhall receive and have by this my 
Will for the Overplus of my Perſonal Eſtate, unto and upon the 
Child and Children of my ſaid Daughters, Mary, Elizabeth and 
Martha, part and part alike. 


33 2 Martha 
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Cornelius Collet took gut Letters of Adminiſtration both to Mat- 
tha his (Uife, and likewiſe , to his Daughter; the four hundzed 
pounds, and likewiſe the Overplus of the Perſonal Eſtate, being 
unpaid 02 Diſpoſed of, 

Cornelius Collet pzeferred his Bill againſt the Executozs and 
the ſurviving Siſters, and thereby demanded the 400 l. and like. 
wiſe a third part of the Overplus, which amounted unto 700 1. 

And the Cauſe came to be heard befoze my Loꝛd Chancello2 upon 
Bill and, Anſwer, who decreed the 400 l. to the Plaintiff. ; but as 
to the ſurplus ot the Eſtate the Bill was diſmiſſed, altho' it was 
much-infifted on kor the Plaintiff, that he might have given Bond 
to ſecure the ſurplus fo2 his Child, and (o'ftom the Child it would 
have come to him as Adminiſtratoz: But ſeeing that no Jntereſt 
coufd:veſt- in the Child. till the Election were determined (it not 
being material as to this Point, whether the Erecutozs oz the 
busband Had the Eleftion) the Father could not claim it as Admini- 
tratoztothe Child. And then it the Money had been lafy out in 
Land, and the Settlement, accowing to the direction of the ill, 
the Þugband: would have had no benefit; fo there would have been 
a Joint Eſtate fo Like in the Daughters with ſeveral Jnheritances, 
and nofeverance-of the Jointure by the Marrtage and having JI. 
ſue, Co. Inſt. —and ſo no Tenant by the Courteſie. Therefoze as 
to'the Surplulage the Bill was vecreed to be dilmiſſfen. 
Note, As to the 400 l. the Order of my Low Chantcelloz was, 
That Intereſt ſhould be paid ko; it from the time ok bzinging the 
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Tanne Sancti Michaelis Anno 34 Car. II, 


In Cancellaria | 
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welt fe the Lord Delawire | 


FEST Heir apparent to the Loꝛd "Ret erhibited 
his Bill againſt the ſaid Loꝛd, ſetting fotth, | 

x That upon a Marriage agreed to be had between 
him and the Daughter of one Mꝛ. Huddleſton, with whom he was 
to have 20000 l. Poztion, the Lozd his Father articled to ſettle 
Lands of-ſuch-yearly value fo2 the Wife's Jointure; fo2 their main- 
tenance, and the Heirs of their Bodies, & c, That the Mike being 
now dead (and without Jſſue) and no Settlement made, the Bill 
pꝛaped an Execution of the Articles, and a diſcovery of what In: 
cumbaances there were upon the Lands ſettled. 

To this my Lozd Delaware anſwered, That he never intended 
to ſettle Lands, but fo2 the UWife's Jointure only; and that the 
Plaintiff her husband was not named in the Articles, and ſo was 
adviſed, He needs no Settlement; and upon that Reaſon the Plain⸗ 
tiff could not require him to diſcover Incumbzances. 

An Exteption being taken to the Anſwer, fo2 that it did not dil 
cover any thing touching Incumbꝛances, it was argued befoze my 
Lozd ; and fo2 the Defendant it was alledged, That by the Courſe 
of the Court the time of the Oiſcovery ſhould be when the other 
Point was determined; fo2 if that be fo2 the Defendant, then no 
Diſcovery can be required; but if otherwiſe, then the Defen- 
dant ſhall be put to anſwer Interrogatozies, as is uſual in Caſes of 
Ike nature: And it cannot be objefed, That the Eſtate may be 
_— with Jncumbzances ſince the Bill, becauſe they will be of 
no Avail. 

Dn the other ſide it was ſaid, That this would create great de- 
lap; fo2 upon . diſcovery of Jncumbzances other Par ties muſt be 
made to the Bill, and therefoze this Cale differed from the Caſe of | 
Accompt, which concerns the Defendant himſelf only; but the Que⸗ | 
ſtion now is only fo2 the making pꝛoper Parties. | 

The Court odered, That a further Anſwer ſhould be made. 9 


Nota, Tf a Man deviſeth, That ſuch a Dum of money hail be 
paid out of the Pꝛoſits of his Lands, and the ÞPzofits will not a- 
mount to the Sum, in ſuch Cale the Land may be ny 


Noel! 


| 358 Caſes :djudged in the Court of Chancery. Vol. II. 


Noell verſus Robinſon. | 


pe Plaintiff's Father being ſeized in Fee of a fozeign Plan 
tation, deviſed it to the Plaintiff, and made the Defendant 


Executoꝛ. ü | 1 | 
The Executm lets it fo2 years, reſerving Rent in Truſt foz the 


Plaintiff, who now exhibited his Bill to have his Rent. 
The Defendant confeffey the Deviſe of the Teſfatoz, and the [ 
Leaſe made byhimſelf, but laid, That great Loſſes had fallen upon t 
the Teſtatoxys Eſtate, and that he paid and ſecured (which is pay. 
ment in Law) foꝛ the Debts of the Teſtato2 to a great value, and 
that he hoped he ſhould be permitted to reimburſe himlelk by the 
— _ Rent, notwithffanding the menttoning of the Truf, a 
as Me d. 5 2 . 1 3 
| SEO came to Hearing, and the Court decreed fo the 9 
0 % N | TE | ( 
Ve aitho" a Legatee ſhall vefund againtt Creditozs ( there te : 
not Aﬀets) and again} Legatees, all which are to have their pꝛo⸗ a1 
poztion-where the Aﬀets fall thozt ; yet the Executoz Himſelf, after ft 
his Afſent, ſhall never ding the Legacy back: But ik he had been Pf 
ſued and paid it * Decree of this Court, the Legatee muſt habe 
refittved ; as a Debitoꝛ to a Bankrupt pays him voluntarily, he 05 
„l him over again. Otherwile of payment by Compulſion of to 
. e OR 5 St 
Note, y Lo Chaneello) ſaid, That if they gibe Sentence taz < 
a Legacy in the Eccleſiaſtical Court, a Pꝛohibitton lieg, unleſs 7 
then take Security to rekund. HQ wot 3 ce] 
Note allo in this Caſe, That tho' it be an Inheritance, yet being s 
in a kozeign Country tis looked upon as a Chattel to pay Debts, et 
and a Teſtamentary thing, 1 1280 | 
It was objoxed;"That this could not be talen kor an allent; to 701 
ik ſo, how could the Teſfato? let it! we 
But the Court faid, That it did tantamount te an Aﬀent, and ＋ 
deing a lawful AF a little matter will be talen lor an Aen. no! 
| Anonymus. Soon = Bly a 
N70 LE TW I nr fen 
A Bill was  erhibited"by the Aignees ol Commiſtoners of lipe 
"\' Bankrupts, to have an Aecompt againff the Defendant of the 
the Bankrupt's Eftate, | EE MIT, and 
The Dekendant pleaded, That he was but Ser vont to the Bank- tio! 


rupt, and had given an Accompt- of all to his Baſter, and like- 
wiſe had becn 1 cxamined befoze the Commiſſioners upon the whole 
oh 4.4 a by ** 1 13 F > 1 44 TT { 
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age, and having vceaſton ko? Boney, prevails 
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Upon Hearing this Plea, my Lo2d Chancello! over-ruſed it, and 
oꝛdered that he ſhould anſwer, 


Anony mus. 


F a Man makes a Leaſe, . o2 deviſe an Eſtate fo2 Pears (he be- 
ing ſeized of an Eſtate of an Inheritance) fo2 payment of 
Debts; if the P2ofits of the Land ſurmount the Debt, all that re⸗ 
mains ſhall go to the Heir, tho' not ſo expꝛeſt; and albeit it be in 
the Caſe of an Execiitoz. 


* YE Cale was thus? „ 
1 Che Plaintitk in the Life of his Father, ring e 2.6 years 
| ith the Defcu 
dant to let him have in Wares to the value of 400 J. and glpeg hint 
Void ko; 900 J. to be patd if he ſurvived his Father (at which time 
anEſtate wottld bekall him of 5000 1 per Annum ;) and he havin 
murvived his Father, he preferred his Bill agatuſt the Defeuvant, ti 
compel him to take his pꝛinctpal Boney and Jntereff... 
And it was p2oved in the Cafe, That the Detendant was inkazm⸗ 
ed at the time of this bargain, that the Father was ill, and not like 


to live, (and he did live but a year and hatf after) and that one 


Stiſted, a Yan very infamous, was employed in the tranſafton of 
this Bargain. 85 2p $4: ne tA <9 
= the Piatntif obtained aDecree in the time of the Low Chan- 
c inch. 5 e STS e 
And now upon a Petition to the Low Keeper. North, the Oe. 
kendant obtained a Re-hearing. | ants ke, 

And in maintenance ok the Decree it was alledged, That the ha⸗ 


ard which was run was very little, and ſich Bargains with Heirs 


were much to be diſconntenanced. 


© The Low Keeper affirmed the Decree; but ſaid that he would 


not have it uſed as a Precedent fo? this Court to let aſide Mens 


_ Bargains, 


But this Caſe having received a Determination, and the De- 
fendant having accepted his pzincipal Boney and Intereſt there- 
upon, and there being only a flight Omiſlion in the Enrollment of 


the Decree (which if it had been done had pꝛevented a Re-hearing) 


and the Defendant having delayed his Application to him by Peti⸗ 
tion, he would not now let the Decree aſide. 
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Hodges verſus Waddington. 


p E Caſe was thus: 
An Executoꝛ waſted the Teſtato? 8 Eſtate, and madehis 
Will, wherein he deviſed divers of his own Goods, and 
made his Son Executoꝛ. 

Afterwards a Suit was commenced againſt the Son, to being 
him to an Accompt fo2 the Eſtate of the firſt Teſtatoz, which was 
waſted; and depending that Suit the Son after the Bill bzought 
againſt him by the Legatee of his own Goods, delivered them ta 
the Legatee, and aſſented to the Legacy. 


After which, upon the Accompt againſt the Son, it appeared that 


the firſt Executoꝛ had-waſtedthe Goods of the firſt Teſtatoꝛ to ſuch 


a value. 


And then the Party, at whoſe Suit the ſaid Accompt was, and 
who was to have the benefit thereof, together with the Son and 
Exetutoꝛ of the firſt Executoz, pꝛeferred a Bill againſt a Legatee 
of the Goods to make him refund, and obtained no Relief ; 
eſpecially fo2 that he had made the Executo2 Plaintiff, who could 
not be admitted to undo his own Allent. 

But liberty being given to bung a new Bill againſt the Lega. 
tee and the ſald Executoz, the Cauſe came to Hearing, and it was 
Decreed, That the Legatee ſhould refund : So that one Legatee 
that is paid, ſhall not only refund againſt another; but a Legatee 
ſhall refund againſt a Credito2 of the Teftatoz, that can charge 
an Erecutoz only in Equity, (viz.) Upon a waſting by the firſt 
Executo): But ik an Executoz pays a Debt upon a ſimple Con- 
os there ſhall be no refunding to a Creditoz of an bigher 

ature, .. 

Note alſo, The Puncipal Caſe went upon the Tnſolvency of the 
Executo?. 


3 Anonymus 
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Anonymus. 


Bill was brought, ſetting foꝛth a Deed of Settlement of 
AMands in Truſt, and to compel the Defendant, who was a 
Truſtee therein nominated, to execute an Eſtate. ! 
The Defendant by Anſwer ſays, That he believed that there was 
ſuch a Deed as tn the ſaid Bill is let fozth, &c. % e 

And upon the Hearing they would have read a Oeed koꝛ the Plain- 
tiff, tho' not pꝛoved, (but upon a Commiſſion taken out only ä⸗ 
gainſt another Defendant to the Bill) ſuppoſing it to be conkel⸗ 
ſed by the Anſwer. Nen RT 

But the Court would not permit the Reading of it; fo2 the Con: 
fefling goes no further than what is ſet fozth in the Bill, and will 
not warrant the Reading of a Deed pꝛoduced, altho' it hath ſuch 


Anonymus. 


Bill was peeferted againſt one, to dilcover his Title, that A. 

B. might be let in to have Execution of a Judgment. | 

The Defendant pleaded, That he was a Purchaſer foz a valuable 

Conſideration ; but did not ſet koꝛth, That he had no Notice of the 
Judgment. 8 | 8 
And it was over ⸗ ruled; foꝛ tis a fatal Fault in the Plea, 


Bird verſus Bloſſe. 


1 * Caſe was thus: 1 Eo Toe 
1 One wotea Letter, ſignifying his Alſent to the Marriage 
ok his Daughter with J. S. and that he would give her 1500 l. And 
afterwards by another Letter, upon a further Treaty concerning the 
)arrtage, he went back from the P2opoſals of his Letter. And 
it ſome time after declared, That he would agtee to what wag 
pꝛopoled in his firſt Letter. 6. | : 
This Letter was held a ſufficient Pꝛomiſe in Triting, within the 


{ Statute of 29 Car. 2. called the Statute againſt Frauds and Per⸗ 


juries, and that the laſt Declaration had ſet the Terms in the firſt 
Letter up agam. | | 
Anonymus. 

W Here a man buys Land in another's name, and pays monep, 
it will be in Truſt koꝛ him that pays the money, tho nd 

Deed declaring the Truſt, fo2 the Statute of 29 Car. 2. called the 

Statute of Frauds, doth not extend to Truſts, raiſed by Operatt- 

on of the Law. 

; Aan Anonymus. 


as . id 462 * 


= — adjudged inthe Court of Chancery. Vol Il. 


| | Anonymus. 


A N Adminifirato2 de bonis non of the Conuſee of a Statute 
had agreed with the Conuſoz, to aflign it in Conſideration ot 
a Sum of Monep which upon the ſaid Agreement the Conuſozg had 
Lovenanted to pay ta him, his Executozs o2 Adminiſtratozs; and 
then the Adminiſtrato2 died. i 
The Court decreed the Boney to be paid ta the Executaz of the 
Adminiſtratoz, and not to the new Adminiſtratoz de bonis non: 
altho' befoze the Extent it could not be aſſigned at Law. 
Sed Nota, That there were not Debts of the firff Jnteſtate ay: 


pearing. | 


__ 


Termino Sancti Hillarii, Anno 3 5 & 36 Car: II. 
In Cancellaria, 
Ne Suits in Chancery admitted ko? Diſtribution of Jy. 
teſtates Estates, upon the Aﬀ of 22 Car. 2. 
Sir Thomas Draper Mil verſus Dr. Crowther. 


7 Bill ſets fozth a Contract under Seal with the Dekendant, 
Ffo2 making of a Leaſe of certain Lands in Middleſex, and 
to hade an Execution of the Agreement. 15555 73 

The Defendant pleaded, That he was Head of a College in 
- Oxford; and ſets fo2th the Charters of 14 R. 2. and 14 H. 8. Jm: 
powering the Univerſity to enquite and p2oceed in all Pleas and 
MQuarrels in Law and Equity, except concerning Freehold, where 
a Scholar, their Servants and Miniſters ſunt una partium, &c. ita 
quod Juſticiarii de Banco Regis, five de Communi Banco, vel Juſtici- 
arii ad Aſſiſas non ſe intromittant, &c. and the Confirmation by 


'FTEETEL 


22 Febr. 1683. and the Plea was over-ruled, becauſe the Charter 
ought. pꝛoperlp to br extended to Matters at Common Law only, 
02 to Pꝛoceedings in Equity that might ariſe in ſich Cales, and 
not to meer Matters of Equity, which are o2iginally ſuch, as to 
execute Agreements in ſpecie. * 
5 4 gain. 
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Again, Conuzance of Pleas is never to be allowed, unleſs the 
Inkerioꝛ Jurtsdi#ton can give Remedy, Here they can only ercom: 
municate 92 impꝛiſon; but cannot pꝛoceed to Sequeſtration of Lands 
in Middleſex. Wi t e 5 2b Poon et | 

Ik the matter lay only in Damages, it might be allowed to 
them, becauſe the Jurisdiftton is given over all England; but this 
is not to be intended where the Suit is fo2 the thing it ſelf, and 
when tis out of their reach. 


A Precedent was cited in the year 1663. befoze my Loꝛd Claren- 
don, Chancelloz, aſlifed with Hale (then Chief Baron) and Juſtice 


Wyndham, where the Plea was over-ruled, Vide tn the 3 Cro. 73. 


Wilcocks and Bradell's Caſe, and Hallic's Caſe 87, 


Sir Robert Reeve's Caſe. 


YE Robert Reeve, upon his Marriage with his ſecond TUife, 
ſettled a Jointure of divers of his Lands in Suffolk, which he 
had befoze charged with his Oaughtcr's Poztion, (viz.) 3000 l. 


(which Daughter he had by a fozmer TUife;,) and by his laſt (Utill he 


mentioned that the ſat Jointure-Lands were ſo incumbꝛed; and 
therefoze he deviſed certain Lands he had in Bickerton in Yorkſhire 
to his Mike, in lieu of. ſuch part ok the Suffolk Lands as were 
charged with the Poztion, in caſe ſhe would accept thereof. 

But after his Deceaſe it appeared, that the Lands in Bickerton 
were not equivalent in Galue to the Suffolk Lands; and therefoze 
the held to the latter, and was not pꝛejudiced by the Charge of the 


Portion, becauſe it appeared to be a Uoluntary Settlement. 


Nota, In this Caſe the Low Keeper decreed, . That the Jottion 
ſhould be charged upon the Bickerton Lands, fo2 ſo much as it was 


dekeated by the Settlement in Jointure of the Suffolk Lands, 


Anonymus. 


Ne deviſed his Lands to ] S. in Fee, in Truſt foꝛ Katharine 
and the Heirs of her Body; and if Katherine died without 
Iſlue to Jane fo Life: And in another Clauſe in the Mill he 
deviſed, That ff Katharine died without Jſſue, and Jane be then de⸗ 
— then, and not otherwiſe, he gave the Land to J. N. and his 

erg. | enn | 284-7 
Katherine died without Iſſue, and Jane ſurvived her and died. 
- Bill was bzought by J. N. againſt J. S. and the Heir at Law 
of the Teſtatoz, to have this Truſt executeeeg. 


aaa 2 ; My 


36 4 Caſes adjudged in the Court of Chancery. Vol. II. 


My Low Keeper decreed it fo; N N. altho* Jane ſarvived Katha. 
rine ; becauſe the wozos (if Jane be then deceaſed)! feemed to be 
put in to expreſs his meaning, that Jane ſhould be ſure to have jy 
fo2 her Life,- and that J. N. ſhould not have it till the were dead; 
and alſo to ſhew when J. N. ſhowy have it in poſſelton, 


mw FY n * 
9 — — . 


| Termino Paſchæ, Anno 36 Car. II. 
| In Cancellaria. 


William Ragget and his Wife verſus William Clarke. 


- - Own Life, and the Lives of two others, and pꝛevatled with 
the Defendant to be bound with him foz a Sum of Boney, And 
hat the Defendant might raiſe Money fo2 the diſcharge. of the lad 
ebt, he permitted the Dekendant to enter into the faid Lands, 
and to take the ÞPzofits fo2 two years, (the ſad Lands being about 
12 |. pearly value :) and the ſaid Land being ſo in the poſſeffon of 
the Defendant, the ſaid Wheeler died, and made Habe! (Cite gf 
the now Plaintiff) his Executrir. "he, ee ne 4 


And this Bill was bꝛought by the ſaid pusband and {dife, toh FO | 


an Arcompt of the Pꝛoltts, and that the poſlelnon of the Land ſhould 
be delivered up to them. Fs | 

The Defendatit by Plea fets'fv2th his Title as Occnpant, and it 
was allowed. And the Bill was dilmiſſed. 


| Bonham verſus Newcomb, 3 
8 E being ſetzed in Fee, in Conũderatton of 1000 l. palata 
O him by a Prrfoh that married his Kinfwoman, conveys to 
him and his Hetrs, and takes a Re-vemiſe fo2 99 years, it he ſhould 
live ſo long: And a Covenant therein, Chat if he ſhould pay 1000. 
(with the Intereſt that ſhould be due fo2 the ſame) at any time during 
is Life, Chat the Gzantee.thould Re-convey ta him and his Heirs; 
nd that ik he did not pay the Money, then that his-HÞeirs, &c. 

ſhould have no power to Redeem. 1 5 


pe died, the Money not being paid, and his Heir preferred a 


Pill to redeem it. 
And 
4 


oe Caſe was thus: _ 1 8 
| Nicholas Wheeler was ſeized of a parcel of Land fo2 his 


8 


„ 
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And it nag urgen gy That, which was 
q Security { money, what MAN $i ie reg 1 to 
rclude, kram Redemption, deb Covetian {would not 15 regarded in 
this Court, and that the 1155 to whom the Convepance was mave 
might have had a Pill in the 1 time 5 him that canve 1 up 
a ths ſet fo2 the papment of the money, 02 otherſuiſe 101 be f 
cloted. 

But my Low Keeper difmiſſed the Bill; Foz, he ſaid, In a com⸗ 
mon Yoztgage luch Covenant, to reſtraſn Redemption, ſhoulh not 
be regarded; but this was m ade with an Intention of a Settle⸗ 
ment of his Eſtate, beſides the Conſideration of the money paid. 
And he denied that he could have been, by the Decree of this Court, 
limited to any time fo2 payment of the money; fo2 this Court can- 
not ſhozten the time that is given by expzeſs Covenant and Agree- 
ment of the Parties; but when that time is paſf, then the Pꝛa⸗ 
dice is to fo2ecloſe. 

Nota, This Dilſmiſſion was afterwards in the * held | 
1& 2 W. & M. affirmed, 


Nota, It a man makes a 8 8 and there be a 
dete in it, ſo as it cannot operate at Law, this Court will not de⸗ 
tree an Execution thereof : But ſometimes” it has been Occteed, 


wee it is GT a Proviſion fo? younger Childzen. 
© TheLord Salisbury's Caſe. * 


Me Low Salisbury married the Daughter of ane "EY who 
had two Daughters, and bequeathed by his Mill to each of 
them 20000 l. pꝛovided, that if they, oꝛ either of them married be- 
foze the Age of Sixteen, 02 if that the marriage were without the 
-Conſent of ſuch Perſons, that they ſhould lole 10000 l. of the 
Poxiion, and that the rooo0 J. ſhould gu to his other Childzen, ' 
The Caſe was thus: 

„The Land Salisbury marrien with one of the Daughters under 
the Age of 16. but with the Conſent of all the Parties. 

4 It was urged, That it being with Conſent, it might be at any 


ge. 
19 my Lom Keeper was of Opinion, That both parts muſt 
Anonymus. 


Ma Covenant to ſtand ſeized to the uſe of A. fo2 Life, and after 
2 26 equally to be divided, and to their Heirs and. afligns 

Spy Lo Reeper declared his Opinion, That the Inheritance was 
in Common, us well as the Eſtate koꝛ Life. Pe laid, That it — 


366 


Cases adjudged inthe Court of C hancery. Voll I]. 


Ante 342, 346. 


been held that where the wos were (to two equally Divided) that 
ſhould be in Common; otherwile if the wozds were (equaliy-to be 
_dfvided z) but ſince taken to be all one. Nay, a Devile to two equal. 
lp will be in Common. Here there ſhall not be ſuch a Conftrudion 


as to make one kind of Eſtate fo2 Life, and another of the Jnher;, 
tance; and Survivozthip is not favoured in prejudice of an bet, 


Note, That if a Bill beerhibited fo: the Examining of Witne, 


ſes in perpetuam rei memoriam, if the Plaintiff therein Pays Be. 
let, * Bill ſhall be diſmiſſed. | 


— * N — — 


Termine Paſchz, Anno 1 Fac: Il. 


In en * 
The Lord Pawler' 8 Caſe. 


had by the Deed charged his Lands with the payment of 

4 4000 |. apicce, to be paid to his two Daughters, at their 

reſpettive Ages of 21 years, 02 days of Marriage; and reſerved to 
himſelf a Power of otherwiſe ozdering it by his TUill. 

And by his Will in TUriting made at the ſame time, oz within a 
day after, deviſed by theſe Wozds, (viz. ) I give and bequeath to my 
two Daughters by name 4000 |. apiece, to be reſpectively paid unto 
them for their Portions, in ſuch manner as I have provided by the 
ſaid Settlemenr; and mentioned, that he mould be underſtood to 
mean only one 4000 l. to each of his ſaid Daughters, and appoint- 
ed to each of the Daughters 100 J. per annum foꝛ Maintenance. 

It happened one of the Daughters died bekoze Marriage o2 the 
Age ot 21 Pears, and my Lady Pawler (the Mother of the Daugh: 
ters) took out Letters ot Adminiſtration to the Daughter that di⸗ 


To Þ E Lom Pawler had made a Settlement of his Elte, 6 and 


ed, and pzeferred. a Bill againſt. the Truſtees fo2 the 4000 l. and 


the Heir, to whom the benefit of the Lands after the money raiſed 


. was appointed. 


The Queſtion ſolely was, Whether this money ſhould: go tothe 
Adminiftratrix, 02 the Land be diſcharged thereof, and accrue to 


| the benefit of the Heir? 


It was agreed on all hands, That if this had been a Legacy, 02a 


Sum of money bequeathed by the Mill, altho the Party had died be- 


foze the Age of 21 07 Marriage, the Adminiſtrato2 ſhould have had 
it; and that is the Pꝛattice in the Eccleſiaſtical Court. in caſe of Le- 
gacies: 'TheLegatee in ſuch cale is taken to have a n Interett, 
ho the time ol payment be kuture. PY 


Ld _— hd 9 3 - 


Vol. II. III. Anno & 2 Jac. I. | 
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y Loꝛd Keeper mentioned the Reaſon to be, becauſe it charges 
the Perſonal Eſtate which is in being at the time of the Teſtato?'s 
Death, and if the Legacy ſhould by ſuch an accident be diſcharged, it 
would turn to the bencfir of the Erecutozs, whereas the Teffatoz 
did not pꝛobably ſo intend it: And further it has been ruled, That 
altho' a Sum of Boney be deviſed out of Lands to be ſo paid at a 
future day, the Death of the Legatee doth not loſe it. Tho' my 
Lozd Keeper did not ſeem ſatisfied with the Reaſon of that Cale; 
but it having been ſo decreed it was not good to vary, to avotd 
Arbitrarineſs and Jncertainties. 8 

But here this Sum of Money is appointed to be paid by the 
Deed, and is a Truſt charged upon Lands, and Truſts are governed 
by the Intention of the Party, and that the Perſonal Eſtate is not 


charged, and this Sum of Money doth not lie in demand by a 


Suit, as where a Legacy is deviſed ; but only a Bill may be pꝛeker⸗ 
red, to have the Truſts perfozmed. Me | 

And tho it was much inſiſted on fo2 the Plaintiff, that here the 
{Uill bequeaths this Money; pet that refers to the Deed, and owers 
it to be paid in ſuch manner as was thereby appointed. | | 

And it was ſaid to be the ſame with the Caſe of Bond and Ri- 
chardſon, which was lately by mp Low Keeper thus decreed, being 
a Sum of Yoney charged to be paid out of Land at ſuch an Age. 
Jf-a Settlement were made, and Lands charged with ſich Sums 
of Boney as a Will ſhould_declate, there the Mill would be but 
declarative, and not operative. = os” Tas 
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Termino Sancti Hillarii, Anno 1 & 2 Iac. II. 


In Cancellaria. 
Frances Whitmore Vid. Plaintiff, verſus Weld & ar, Deſendants. 


F 've Caſe, as it was dzawn up ton Reference thereof by mp 
Lozd Keeper to the Judges of the Common Pleas fo! their 

Opinion, was thus: (Viz) nn 

Dn the 18th of January 1675. William Whitmore the Elder 
taking notice that he had ſettled the majo2 part ok his Lands b 
Deed, and being poſſeſſed of a very great Perſonal Eſtate in Bozt- 
gages, Jewels, Plate, Bonds and other Goods andChattels, a- 
mounting in the whole to a very great Sum, by Till in Writing de⸗ 
viſed ſeveral Legacies; and after wills in this manne: (Viz.) 
—— The ſurpluſage of my Perſonal Eſtate (my Debts, Legacies and 
Funeral Charges being paid and ſatisfied) I give unto the Right Honour- 
able Milliam Earl of Craven, for the uſe of my only Son William 


CUhitmoze 
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TUhitmoze and his Heirs lawfully deſcended from his Body, and for 
the uſe of the Iſſue Male and Iſſue Female deſcended from the Body of 
my Siſter Elizabeth Meld deceaſed, Margaret Kemes and Anne 
Robinſon, in caſe that my only Son William TUhitmo2e ſhould de- 
ceaſe in his Minority, without Iſſue lawfully defcended from his Bo- 
dy. I nominate and appoint my only Son TUilliam TUhitmore Exe. 
cutor of my laſt Will and Teſtament. I nominate and appoint the 
Right Honourable TUilliam Earl of Craven, during the Minority of 
my only Son William Whitmoze, Executor of my laſt Will and Te- 
ſtament. I commit the Education and Tuition of my only Son (Ul: 
liam Mhitmoze unto the Care of the Right Honourable the Earl of 

On the 5th of Auguſt 1678. the Teſfato2 died, his Son being 
we about the Age of 13 Years, The Earl of Craven pꝛoved the 

William Whitmore the Son made his TUill in Writing , and 
thereby deviſed to Frances his Wife all his Eſtate real and perſonal, 
and makes her-fole Executrix, and about the 2d of Auguſt died 
without Iſſue, being above the Age ok 18 Years, and under the 
Age of 21 Peats, not having pꝛoved his Father's Till. 
N The Will of William Whitmote the elder is duly p2oved by 
FRRCES, Ay +; 9 3 i Il $5 Go 65 4-28 22% AO 
Che Queſtion was, Whether Frances Whitmore the Erecutrir of 
William Whicmore the Son, be. well Entitled ta the ſurplulage of 
the Þerſonal Eſtate of William Whitmore the Father, oz the Delcen: 
dants of the Siſfers ? | 
. Upon hearing of this Cauſe a Caſe was made ut ante, and te- 
ferred by the late Low Keeper North to the Judges of the Common: 
Pleas, who were divided in Dpinion, but made no Certificate there- 
of, (the Reference being determined by his Death.) | 

And akterwards by Oder it came to be heard befoze the Lond 
Chancello? Jefferies, who upon hearing of the Counſel of both ſides, 
decreed it fo2 Frances Whitmore the Complainant z fo? that the 
Executozthip of my Loꝛd Craven determined at the Age of 17 years 
of William Whitmore the Son, and then the ſurpluſage became 
an Inter ett veſted in him, and could not be deviſed over: And his 
Lowthip feemed to be of Dpinion, The Binozity in the Clauſe 
wherein the Deviſe over was, ſhould be underſfood to determine at 
the ſame time, as in the Clauſe of Executozchip. 


Th 
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- OF THE 


incipal Points 


Argued and Reſolved in the 


SECOND PART 


OF THESE 
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Where an 


A 
Acceptance. 
See Surrender. 
Aﬀton. 


ORTS in their Nature are 
ſeveral, fo one Defendant 


(of many) may be found 
Guilty, and the other Not guilty ; 
but tis not fo in Actions grounded 
upon Contracts, | 


Aion upon the Cale. 
See Aſſympſit, Dutlaww. = 
Action lies againſt the Mayor of Lon- 


don, for not granting a Poll upon 
2 double Election, 25 


The Law gives an Action for but a 
_ poſlibility of Damage, as for calling 

| NE EIVE? 
ficer does any thing a- 
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gainſt (or refuſes to do) the Duty 
of his Place, whereby Damage ac- 
crues to the Party, Action lies, 26 
But it lies not againſt a Lord of a 
Manor, for refoling to admit a 
Copyholder, 27 
Againſt a Common Carrier, for lo- 


ling Goods delivered, and Carriage 
paid for, 78 


Againſt Bailiffs, for levying Money 


by pretence of a Fieri facias, 85 
For not folding his Sheep upon the 
Plaintiff's Land, whereby the Plain- 
tiff loſt the benefit of Foldage, 138 
For the Profit of an Office; not ne- 
ceſſary to ſhew every particular 
Sum received by the Defendant : 
But it is good Evidence for Da- 
mage, to ſhew the Profit of the Of- 
fice Communibus Anni, 171 
In an 30tion, for not Grinding at his 
B b b Mill, 


*4. 
— 


n 


Voll II 


Writ in a Letter, of 'a Lawyer, He 
will give Vexatious and ill Counſel, 
aud ſtir up a Suit, and milk, your 
' Purſe, and fill his own large Pockets, 
Actionable, A 28 

Anciently, no Action for Words, un- 
leſs the mare Life, ibid. 

Of one who had been n Member of 
Parliament, Your Maſter is a Pa- 
piſt, when he is at hams, hy goes f 
Church; but when he is at London 
be goes to Maſite Sir, J. C. and he 
were both Pen ſiqrer t at the time of the 
Long Parliament, Actionable, 265 

To ſay of a Man that had been in an 


Office, that he had behaved himelf | 


corruptly in it, Actionable. 
Administration. 

In an Action againſt an Adminiſtra- 
tor, it ĩs- neceſſary to ſet forth, that 
Adminĩſtration was committed to 
bim, tho not to ſay by whom, 84 
Adminiſtrator” ſhall be charged for 
js Rent, after the Aſſignment of the 
. .Teſtatof's Term, , 209 

AY Admiralty, / 
Mariners, as well Officers as Com- 
mon Seamen; may ſue for Wages 
in the Court of Admiralty, and 
ſame only may ſue there, as _—_ 
xt. 181 

If the Suit be there againſt ſome of the 
Part- Owners, the Courſe is not to 
charge them with the whole, but 


EY 


266 
WV 


P% . 


a 


as when all join. 


> 


according to their proportionable 
S324 2 07. 7 ibid. 


> 3 T7 
* 


218 Fh. 


ja Adbowlon. | 
Preſentation by Turns among Parce- 
-** *ners, whiter an Uſarpation in a 

*. Turn, puts all out of Poſſeſſion, 
; © ax Only ee, 39 


The T AB LE. 
Mill, what ſhall be a ſufficient ſet- | ; 


ting forth of the Cuſtom, page 2924}. 


Action upon the Caſe fo2 Slander, 1 


* 
Habere fac 


—_— 


* 


Age. 
See Devile, Executoz, 
Amendment. 
eſs, Scire facias, Writs, 
as, inſtead of T.iberdr; fi 
cias; and inquirat inſtead of inqu;. 
rant; amendable upon Motion, be- 
cauſe in a Judicial Writ, page 171 
”: +; * Itbitrament, Award, 
See Umpire. 
| No place mention'd where the Award 
was made, naught, 72 
Whether Arbitrators having Power 
to name an Unit: may name a 
ſecond, if the firſt refuſes, 114 
Submiſſions to Awards favourably 
conſtrued, becauſe they tend to 
the end of Controverſies, 115 
Where an Award that ſeems all on 
one ſide, may be good, 222 
Award may be by Word of Mouth, 
and he which ſets forth ſuch Parol 
Award is not tied to ſtrictneſs of 
Words; but tis ſufficient to ſhew 
the effect and ſubſtance of what 
was awarded, 242 
Award to pay the Charges of a Suit, 
ood, tho the Sum is uncertain; 
or it may be eaſily reduced to cer- 
tainty, ee, 243 
Where Money is awarded to be paid 
to J. S. and no mention made of 
his Executors; yet in caſe that he 
dies before, the Money ſhall be 
paid to his Executors; for an 4- 
ward creates a Duty; and the Exe- 
cutor.ſhall releaſe where the Teſta- 
tor was awarded ſo to do, 249 


_ . Aﬀent, 
See Executo2, 
Aſſent of a Purchaſe veſts the Eſtate in 
him, tho he cannot have an Adi- 
on of Treſpaſs before Entry, 203 


See Diſtr 


-- 
— 


Aſligns. 
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Alligns. 

Where a Man covenants for himſelf 
and his Aſſigus to permit; if a 
Breach be laid in the Aſſigns, this 
Covenant ſhall relate only to the 
Aſſigns after the Deed was made, 
and not before. page 278 
8 Allumpfit. 3 
J. S. being indebted to the Plaintiff, 
and the Defendant to J. S. the De- 
fendant promiſes, that if he would 
procure an Order from J. S. he 
would pay him; Action good at- 
ter the Order procured, 71, 74. 
if four be ſued in an Aſampſit, and 
they plead Non Aſſumpſit infra ſex 
annos, and the Jury find that one 
did aſſume infra ſeæ annot, but not 
the reſt; the Plaintiff cannot have 
Judgment, hd 151 
Indlebitatus Aſſumpſit brought for Mo- 


ney won at a Play called Hazard, 


a general Declaration good, with- 
out ſetting forth Croſs Conſidera- 
tions, | Sd 
A Promiſe to one Part being void, 
cannot ſtand good as to the other, 
* 224 
— :---5; 
An Attorney has Privilege to lay his 
Action in Middleſex, becauſe of his 
. Attendance, 47 
Whether an Agreement may be plead- 
ed and averr'd, to ſhew the mean- 


ing of the Parties, and that the 


Condition of a Bond may be taken 
accordingly, | 108 


Quarter-days may be averrd upon 
theſe General Words, [ The uſual 
Feaſts, ] ] _ 

Authoꝛzity. 

£ See Umpire. 

Where an Authority is ouce fully Exe- 


: 
: 
. 


e 


cuted, the Power is determined. 
Not ſo where there is a compleat 
DPD page 115 
Where a Man is veſted with a bare 
Authority , hisdenial or refufal to 
execute it does not conclude him, 
but that he may execute'it after- 
wards, 116. Secus where he is 
veſted with an Intereſt, 117 


Award. 
See Arbitrament. 


B. 
Ball. 
See Pleading. 

7 ha Plaintiff may releaſe his 
Action after the Sheriff hath 

taken a Bail-Bond, 131 
Attachments out of Chancery, within 
the Statute, that enables the Sheriff 
to take Bail-Bonds, ;. 14298 
How far a Bail-Bond may vary from 
the Writ, hid 

ö . Bankrupt, 

Troverand Converſion brought by an 
Aſſignee of Commiſſioners of Bank- 
rupts, againſt one poſſeſt of Bank- 
rapt's Goods, 63 

The Commiſſioners cannot aſſign Mo- 
ney levied at the Bankrupt's Suit 

| in Execution, remaining in the She- 
riff s hands, or in Court, 95 
A Bankrupt's Servant ſhall ſet forth 
an Accompt of the Bankrupt's Eſtate 

in his Anſwer to a Bill in Chancery, 
tho he hath been already Exami- 
ned before the Commiſſioners, 3 58 

Baron and Feme. 

if a Woman be Warden of the Fleet, 
and one in Priſon there marry her, 
he isthereby out of Priſon, and (in 
the Eye of the Law) at large; be- 
ing a Husband cannot be in Cuſto- 
dy to his Wife, 19 
| Bar- 
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Battery brought for, both, and found 
only as to the Wife, tho they can- 
not. join for beating hoth; yet 
- good after Verdict. 29 
The Baron and Feme (Executrix) de- 
vaſtaueruut 
ipſor uns. good 1 4 
In an Action brought againſt the Hus- 
band for Lodging, and Goods had 
by the Wife after Elopement, what 
Plea ſhall be good, what not, 155 
Whether the Wife may join with 
her Husband in bringing Treſpaſs 
Ouare Clauſum fregit, where the 
Land is the Wite's, 195 
A Supplicavit de bono geſtu granted in 
Chancery againſt the Husband, for 
11] Uſage to his Wife, 345 


Bond or %Bill-JIenal. 
See Dbligation. 
| By-Law, 
A Corporation cannot make a By- 
Law to bind thoſe which are not of 


its Body, without Act of Parlia- 


ment, or expreſs Preſcription, 33 
Whether a By-Law of the Univerſity 
of Oxford ſhall oblige the Townſ- 
men, a 33» 34 
A Corporation cannot make a By- 
Law, to have a Forfeiture levied by 
ſale of Goods, nor for Forfeiture 
of Goods, 183 


ww 
Canons. 


1 of 3 Jac. 1. of force, tho 
never con irmed by Act of Par- 


* 


liament, 44 
What Canons of force, what not, ibid. 
Challenge. 


To the Array; becauſe the Sheriff 
(in 1687.) had not taken the Teſt, 


the Challenge diſallow'd, 58 


* 


* 


| 


Om 


Chancery. = 


See Covenant, Yoztgage, Trial, 
Limitations, Exeeutoz, 9“ 


An Infant's Anſwer in Chancery by 


Guardian, no Evidence at 
coruerterunt ad uſum | J e at Law to 


affect the Infant, 72 


3 | There can be noProcels of Contempt 


in Chancery againſt a Peer, 34: 
Purchaſer without Notice of Incum- 


brance favour'd in Chancery, 3390 


| | | 343 
Words of Conveyance paſſing more 


than was intended, how relievable 
in Chancery, | 345 
A Truſt and Equitable Intereſt is 2 
Creature of the Chancery, and 
therefore diſpoſable by the Rules 
of that Court, 59 310 
Where a Man leaves his Eſtate under 
. —— Incumbrances, if the Heir 
uys in any of the firſt, they ſhall 
not by the Courſe of this Court 
ſtand in the Way of Creditors for 
more than the Heir really paid for 
them, 8 | 


. 353 
| Relieves an Heir againſt Extortion, 


| 5 
What ſhall be admitted to be — 
in Chancery, what not. 361 


Diſtribution of Inteſtates Eſtates upon 


the statute of 22 & 23 Car. 2. c. 10. 
may be ſued for in Chancery, 362 
Where a Bill is exhibited, to examine 
in perpetuam rei memoriam, the Plain- 
tiff muſt not pray Relief, 366 
Commitment. 


What Commitment of Juſtices of the 
Peace, for refuſing to find Sureties 
of Good Behaviour, good; what 
not, 22, 23, 24 

Condition. | 

Condition of a Bond, not to give Evi- 
dence at the Aſſizes, againſt Law; 
and the Obligee ought to be proſe- 
cated for taking ſuch a Bond, 2 

N Cou⸗ 
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„ .:.. Conſideration. - 

See Ale, Notice, Gꝛant, Enrolment, 
Parriage, Moꝛtgage. 

1 Conveyance, 

Conveyances at' the Common. Law 
(not ſuch as work by the Statute 


of Uſes, or Surrenders of Copy- 


holds) diveſt the Eſtate: out of him 


that makes them immediately, and 


put it in the Party to whom ſuch 
Conveyance is made, tho' in his 


Abſence, or without his Notice, 


till he ſhews his Diſagreement, P. 20 
What Acts are requiſite in Convey ances 
at Common Law, 201, 202 


Articles to ſettle, decreed to be exe- 
cuted by the Heir at Law, 343 


A voluntary Conveyance defective at 


Common Law, rarely relieved in 
Chancery, 365 


 Copy-hold, 
See Action on the Caſe. 


In what Caſes, and when, the Lord 
+. ſhall ſeize the Copyhold Eſtate of 
his Tenant, for Felony or Treaſon, 38 
Lands do not appear to be Copyhold 

by ſaying they were held accordin 

to cuſtom, unleſs it be ſaid at . 
Milf the Lord, 144 
A Copyholder in Pleading, need not 
ſhew Admitrance, where the Title 
does not come in Queſtion, as in 
.  Avowry for Rent reſerved from his 
_ Under-Tenanc, 182 


Cowozatton. 
See By - Lawꝛ. 
A Corporation cannot preſcribe in a 
Que Eſtate; ſed quære, 186 
Coſts, 


See NNonſuſt. 
The Court cannor allow double Coſts, 


unleſs the Judge of Aſſizes cauſed 
the Poſtea to be mark'd, Page 45 
Divers Treſpaſſes aſſigned; the Defen- 
dant pleads. Not Guilty for ſome, 
and juſtifies for others, and the Jury 
find for the Plaintiff in one Iſſue, and 
for the Defendant on the other, no 
more Colts than Damages, 180,195 
What Coſts diſcharged by the General 


Pardon, and what nor, 210 
No Colts to either Party upon a Re- 
pleader, #7 196 


Full Coſts in Treſpaſs given, where 
the Damage was under 405. 215 


Covenant. | 278 
See Gant, Treſpals. 


An Attorney covenants on behalf of 
another Perſon, that the Plaintiff 
thall quietly enjoy, an Action of 

- Treſpaſs is brought againſt the Plain- 
tiff, whether this is a Breach of the 
Covenant ? 46, 61, 62 

In an Action of Covenant the Defen- 

dant cannot plead, that the Plaintiff 
tempore quo, nihil hatuit in tenemen- 
tis, tho ſuch Plea in an Action of 
Debt for Rent, is good, 9 

Where Leſſee covenants to build three 
Houſes upon the Premiſſes, and 
keep them in repair ; he builds 
four and lets one fall to decay, 
whether the Covenant exrends to 
the fourth, 128 

A Covenant which does not conſiſt 
with the Recital that leads and oc- 
caſions it, ſhall not oblige, 140 

A Suit in Chancery to ſtay Waſte, no 
Breach of Covenant for quiet En- 
joy ment, tho the Bill be diſmiſſed 
with Coſts, 213,214 

A later Covenant by a ſecond In- 
denture cannot be pleaded in Bar 


muſt bring his Action on the 
Gee laft 


to the former; but the Defendant. 


if 
1 


— 1 


laſt Indenture, if he will help him- 
ſelf, 5 2 Page 218 
Cuſtom. 
See Fine. 


D. 


Damages. 
See Coſts. 
Debt. 
See Vent. 
. part of a Debt upon Bond be recei- 
ved, and an Acquittance given be- 


fore the Action, it is a Bar only of ſo 
much as was received; but if after 


the Action brought, it ſeems it may | 


leaded in bar to the whole, 135 


de 
Whether an Action of Debt may be 


brought upon a Judgment pending 
'a Writ of Error, and whether the 

| © Defendant in fuch Action ought to 
diemur or plead Spccially, 261 
A Conſideration creates a Debt, tho 
that Debt be not reduced to a cer- 
tain Sum; as in the Caſe of a Quan- 
tum meruit, ne 
Debt ſecured is Payment in Law, 358 

See Tail, Uſe. 1 

Of implicit Deviſes, and where Lands 
. ſhall paſs by Implicacion in a Will, 
and where not, I £7 
A Reyerſion ſhall paſs in a Will by the 
Words, All my Hereditaments, 286 
Whether Money in the Court of Or- 


phans be deviſable, 4 £91440 | 


If Money be deviſed to one, to be 
paid at his Age of 21 Years, if the 
Party dies before, it ſhall go to his 

Executors; but if Money be be- 

queathed to one at his Age of 21 
Tears, and he dies before, the Mo- 
ney is loſt, 242, 366 


% Ian- Keeper 
Leave given to mend the Conuſans 
upon a Diſtreſs, after a Demurter, 


. 


Where a Sum of Money is deviſed to a 


Child at ſuch an Age, it ſhall have 
the Intereſt in the mean Time, rathe: 
than the Executor ſhall: ſwallow ir, 
eſpecially when no Maintenance is 
otherwiſe provided, Page 346 


Deviſe to F. S. at the Age of 21, and 
If J. S. dies before 21, then to 4; 


A. dies,” after J. S. dies under 21, 
the Adminiſtrator of A. ſhall have it, 
| 347, 349 


If Lands be deviſed for Payment of 
- Debts and Legacies, the Perſonal 


Eſtate ſhall norwichſtanding as far 
as it will go, be apply'd to the Pay- 
ment of Debts, &c. and the Land 


only make up the Reſidue 
Where an Achminiftrator mail have 2 


Eſtate devited to an Infant, and 
where not; 355, 356 


A Sum of Money deviſed to be railed 
out of the Profits of his Lands, 


the Profits will not amount to the 
Sum, the Land may be ſold, 357 


Diverſity, where a Child's Portion 
is deviſed our of Perſonal Eſtate, 
and where to be raiſed out of Land, 


| rad A/lakt wd[ ot. 
e, 366,367 


"Diſtreſs, _ 


| Whether a Drover's Cattle put into a 
round belonging to a Common 
Inn upon the Road to London, may 


be diſtrained for Rent due from the 
50 


paying Coſts, 142 


A Diſtreſs may not be ſeverd ( as 


Horſes out of a Cart) and there- 
fore in ſome Caſes a Diſtreſs of 
= Value may be taken for a 
mall Matter, becauſe not ſevera- 
ble, K 183 


Where one holds a third Part of cer- 


tain Land, and another two Third 
ch | 5 Parts 
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Parts of the ſame Land, undivided ; 
he who hath the one Part cannot di- 
' "ſtrain che Cattle which were put in 
dy Licence of him who hath the two 

Parts, Page 228, 283 


1 


r 
Ly 


E. 


Eccleſiaſtical Court. 
Hether the Eccleſiaſtical Court 


may proceed againſt Conven- 
ticles, or whether they be puniſhable 


only at Common Law, 41. They 


may, 44 
The legal Method of Proceedings in 
the Eccleſiaſtical Courts, 42, 43 
The Proceeding ex Offcio, Lid. 
A Suit may be tried in the Eccleſiaſti- 
cal Court, upon a Preſeription to re- 
pair the Chancel; ſo alſo for a Mo- 
. dus decimandi, | 239 


© Eccleſiaſtical Perſon, 


A Curate incapable of taking an Eſtate 


deviſed in Succeſſion, for want of 
being incorporate ; but the Heir of 
the Deviſee ſhall hold the Eſtate in 
Truſt for the Curate for the Time 


being, 349 


31 \X% 


chaelmas Term, and the Demiſe laid 
30 of October, after the Term began, 
174 
Elegit. 
See Execution. 
Enroiment. 


A Deed, where the Grant is expreſſed 
to be in Conſideration of natural Af- 
fection as well as Money, need not 
beenrolled;bur the Land will paſs by 
way of Covenant to ſtand ſeiz d, 150 


* 
3 922 


Exroz. 
See Debt: 
Eſſoin. | 
Where ſeveral Tenants in a real Action 
may be eſſoined ſeverally, Page 57 


Regularly Proceedings in an Eſſoin in 
Dower, | 117 


Eſtate. 


What Word ſhall create a Tenancy in 
Common, 265,266 


Evidence. 
See Action on the Cale, Chancery. 


Exchange. 


Bills of Exchange have the ſame Ef- 
fect between others as between 
Merchants, and a Gentleman ſhall 
not avoid the Effect by pleading, 


Fe is no Merchant, 295, 310 

The Cuſtom of Bills of Exchange, 307. 

| 310 
Execution. 


How the Sheriff ought to behave 
himſelf in executing a Fieri facias, 


94, 95 

Whether Money paid for Goods taken 
upon a Fieri facias is properly paid 
to the uſe of the Sheriff or Plaintiff, 
Thid. 

A Hiri facias was executed after the 
Party was dead, upon the Goods 
in the Hands of the Executor; but 
Teſte before, rho' not delivered to 
the Sheriff till after. This was a 
good Exccution at the Common 
Law; but quere ſince the Statute of 
29 Car. 2. cap. 3. 218 
An Extent upon an Eleg it being ſatiſ- 
fied by Perception of Profits, he in 
Reverſion may enter, 336 
* Executoz. 
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Executoz. 
Sec Award, Rent, Maver. 


An Executor may detain for a Debt 
due upon a ſimple Contract, againſt 

a Debt grounded upon a Devaſtavit, 
13 gb 115 | Page 40 
Whether the Executor of a Biſhop 
may bring an Action of Covenant 
for Breach of a Real Covenant relat- 
ing to Lands of the Biſhoprick, 56 
Where a Woman diſpoſes of Goods, 
as Executrix in her own Wrong; 
if ſne takes Adminiſtration aſter- 

. wards, though before che Writ 
brought, this will not hinder the 

. Plaintiff from charging her as Exc- 
cuttix in her own Wrong, 180 
An Executor in his own Wrong can- 
not retain, Thid. 
The Mother Exccutrix ſhall not diſ- 
count for Maintenance and Edu- 
cation, out: of rhe Money left by 
the Father; for the Mother ought 
to maintain the Child: But Money 
paid for binding him Apprentice 
may be gilcounted, 353 
After an Executor aſſents to a Lega- 
cy, he ſhall never bring it back a- 
gain to pay Debts: Secus, where 
he is ſued and pays by Decree in 
Chancery, there the Legatee ſhall 
refund, 8 358 
Where an Executor pays a Debt upon 
a ſimple Contract, there ſhall be no 


tefunding to a Creditor of a higher 


Nature, 360 
Vide Legacy. . 
Money decreed ia Chancery to the 
Executor of an Adminiſtrator ae 
bonis non, and not to the ſecond 
Adminiſtrator de bonis non, where 
no Debts appeared of the firſt In- 


teſtate, 362 


* 1 
— -4 % 4 


Minority as to Executorſnip deter- 
mines at the Age of 17. and then 
a Perſonal Eſtate deviſed to ſuch 
Executor, veſts in him, Page 368 


Expoſition of Mozds. 
Faldagium, 2 0 
The Force of theſe Words ¶ in form 
prædicta] | 215 


F. 
Fieri facias. 
See Execution. 


: Fine. 
Here and how a Fine levied 
by a Feme-Covert ſhall be 
ſer aſide, and where the Commiſſio- 
ner who took it may be fined by the 
Court, 30 
A Fine acknowleged before the Revo-- 
lution, and Writ of Covenant ſued 
out after, allowed good, 47,48 
A Right to an Eſtare by Extent, barr'd 
by a Fine and Non-claim, 329. 50 
alſo the Right to a Term for Years, 
Ibid, Secus, where a Statute is 
aſſigned in Truſt to wait upon the 
Inheritance, * - $0 


Fine Cuſtomary. 


Whar Cuſtomary Fine between Lord 
and Tenant ſhall be allow'd good 


upon Alienation, 134, 135 
Foxfeiture, | 
Sec Dffice. F I 


Generally where a Statute gives a 
Forfeiture, and not ſaid to whom, 
the King ſhall have it, unleſs there 
be a particular Perſon grieved, 188, 

189, 267, 268 

A Forfeiture ſhall not bind, in Equi- 
ty, where a Thing may be done at- 
terwards, or Compoſition made for 
it, : 352 
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G. 
Gaming. | 
Sce Afſiumpſit. 


Ice-Play not unlawful in it ſelf, 
though prohibited by ſeveral 


- Statutes to certain Perſons, and in 
certain Places, Page 175 


Gant. 175 


A Deed having no Execution to make 


it work as a Grant, ſhall operate 
as a Covenant to ſtand ſeized, 
261. and by the Statute of Ules, 

| 266 

Where Land is granted by Deed-Poll 
in conſideration of natural Affection, 
without Inrolment or Attornment, 
whether it ſhall operate as a Cove- 
nant to ſtand ſeized, or be void? 318 


H. 


Habeas Coppus, 


O Habeas Corpus to be moved 
for in the Common Pleas, un- 

leſs it concerns a Civil Cauſe ; yer 
the contrary permitted in the Caſe 
of an Attorney of that Court, 24 


Half-Blood. 


The Half-Blood ſhall have equal Share 
with the Whole-Blood, in Diſtribu- 
tion, upon the Statute of 22 & 
23 Car. 2. c. 10, W 


Heit. 
See Mortgage. 


Heirs, is Nomen colleckivum, and is 
ſometimes ſo taken when 'tis on- 


ly Heir, in the Singular Number, 
Page 313 
Heir (and not Executor ) ſhall have 


the Surpluſage of Lands leaſed for 


Payment of Debts, 359 
[ 
Infant, 
3 not forecloſed in Chancery 
till they come of Age, 351 
Intent. 


No Exception to Unum Vaſum Vini 
Hiſpanici, that is not ſaid what the 
Veſſel was made of; for it is intend- 
ed to be made of Wood, 67 

The Name of a Grantor omitted in 
an Indenture, ſupplied by Intend- 
ment, 142 

Racks in a Stable ſhall be intended co 
be fix d, and need not be ſhewn to 
be ſo in Pleading, 214 

Every Agreement muſt have ſome rea- 
ſonable Conſtruction, that may 
be conſiſtent with the Intent of the 
Parties; and therefore if a Man a- 
grees with another, that he ſhall 
make a Drain through his Ground, 
he ſhall not make it through the 
Parties Stables or Building, in Caſe 
there are other Places proper, 278 

In a Special Verdict, nothing ſhall 
be intended that is not found, 

338 


Impꝛiſonment. 
See Pleading. 
Impꝛopꝛiation. 

Whether a Rectory impropriate, be- 


ing made a Lay. Fee, can be ſeque- 
8 Ddd ſtred 
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| fired by the Court Chriſtian, for 
not repairing the Chancel, Page 35 


Ireland. 
See Maturalization. 


Of its Conqueſt, and the Introducing 


the Laws of England there, 4 
The Power of an Act of Parliament in 
Ireland, 


* k. | 


AN due to the Natural, and 


not the Politick, Perſon of the 


—. 3 
In C : of Things which are Nullius 
in Bonis, where no viſible Right 
appears, the Law gives them to the 
King, as Derelict Lands, Treaſure 

Trove, Extra-parochial Tirhes, ec. 

So where the Right is equal between 


the King and the Subject, the King's 


Title hath the Preference, 268 
The King is the Fountain of Juſtice, 

and that as well Eccleſiaſtical as 
Civil, and may by the ancient Law 


of the Realm viſit, reform and correct 
Abuſes in the Juriſdiction Spiritual, 


| 268 

In what Caſes Forfeitures are veſted 
in the King before Office found, and 
"wie nor, 270 


* : 

Law. 

Thing far which there is neither 
practical Cuſtom, judicial Prece- 
dent, or Act of Parliament, tg war- 


rant, may well be judged to be 
gainſt Law, | 


7 


5 : 
*. 
= 
7 


The cleareſt way how to underſtand 
any Law, is to conſider what waz 
the Judgment of thoſe People 2. 
mong whom, and the Times in 

; Which, it was practical, Page 1 

To excite the People ro the diſobedi- 

ence of a Law of publick Nature, 


. the higheſt Office under thy 
. , Treaſon, 6b 23 


| Leaſe, 
What Leaſe capable of a Releaſe, to 


' work a Bargain and Sale, 
For 99 Years, if two Perſons ſhall ſo 


long live, determines upon the Death 
ot either, 


| 7 
Articles amounting to a Leaſe, 62 
| | | 
_ Legacy, 
: See Executoꝛs. 
Legatees are to haye their Proportion, 
9 the Aſſets fall ſhort, * 358 


Legatees ſhall refund againſt Creditors, 
and if the Eccleſiaſtical Court give 
Sentence for a Legacy, a Prohibi- 
tion lies, unleſs they take Security 


to refund, 338, 360 
Licence, 
See Dilirei(s, 
Limitation, 152 


See Ditginal, Boztgage. 


Suit to recover a Depoſitum, in Truſt 


| fora Feme-Covert, not bart d by the 


| 


Statute of Limitations, 345 
London, | 


Of che Cuſtom of London, relating to 
Orphans Money, 349, 34! 
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Parket 
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X 7 Here a Market is granted to 
the Damage of another, the 
Patent may be repealedin a Scire facias 
notwithſtanding a Writ of 4d quod 
 damnum had been executed; for the 

Return of that Writ was not con- 

cluſive, 344 


Marriage. | 


Whether a Man may marry his Great 
Uncle's Widow, 9. He may, 18,20 
The four Statutes relating to Marriage 
expounded, 11, & infr. 
Tho' che Stat. 32 H. 8. c. 38. allows 
all Perſons to marry that are with - 
out the Levitical Degrees ; yet Per- 
ſons Pre · contracted, or under a per- 
petual Impotence, are prohibited to 
marry, I5 
To marry his Brother's Wife prohibi- 
ted by the Statute, tho not by the 
Levitical Law, 17. So of his Wife's 
Siſter, Thid. 
Marriages in the aſcending and de- 
ſcending Line, prohibited without 
limit; not ſo between Collaterals, 
and the Reaſons, 5 
The Eccleſiaſtical Courts have Cogni- 
Zance to puniſh Perſons marrying 
within the Levitical Degrees ; but 
not to determine what is within the 
Leevitical Degrees, and what nor, 


2 


Agreements to ſettle in Conſideration 
of Marriage, favouted in Chancery, 


Bo Ms | 53» 354» 357 
Marriage Reſtrictions, how > 1 65 | 


ſerved, 127 365 


mw 


| 
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ine. 


Market. If a Man opens a Mine in his own 


Land, he may dig and fol ow. the 
Vein under another Man's Ground, 


gun en ae 
But if the Owner dig there allo, he 


may ſtop his further Progrels, Lid 


Mortgage. - 


Where Lands ate mortgaged thrice 
over, the third Martgagee may buy 
in the firſt Incumbrance, to pro- 
tect his own Mortgage, and he 
hath both Law and Equity for him, 


He ſhall hold the Land againſt fb 
ſecond Mortgagee, until he be ſa- 
tisfied both the Money he paid the 
firſt Mortgagee, and alſo his own 
which he lent upon the laſt Mort- 
gage, Leid. 

But where only Part of the Lands 
are mortgaged to the ſirſt, and the 
whole to the ſecond, and alter to 

the third; here, if the third buys 
in the firſt Title, it ſhall protect 
only that Part that is in the firſt 
Mortgage, 41565339 

A Purchaſer or Mortgagee coming in 
upon a valuable Conſideration with- 
out Notice, and purchaſing in a pre- 
cedent Incumbrance ; it thall pro- 
tect his Eſtate, tho he purchaſed in 
the Incumbrance after Notice of a 
ſecond Mortgage, Vid. 

Mortgages not relievable in Chancery 
after 20 Years; for the Stat. 21 Fac. 
1. c. 16, limits the Time of Entry to 
that Number of Years, and tis beſt 
to ſquare the Rules of Equity, as 
near the Rules of Reaſon and Law 


as may be, 340 
Upon 


* 


Upon a Mortgage in Fee, the Redemp- 


tion Money ſhall be paid to the 
Executor, and not to the Heir, 
nora) Page 348, 351 


Where by a Deviſe of all his Lands, 
Lands in Mortgage paſs, 51 
Where a Man's own Covenant ſhall 
reſtrain him from his Equity of Re- 


365 
Husband kills a Man in the Act of A- 
dultery with his Wife, Manſlaughter 


and not Murder; the Provocation 
being exceeding gteat. V ide the firſt 


Part of theſe Reports, 158 
N. 

| Naturalization, | 
IX Hether a Scotiſhman Antenate, 
b being naturalized by Act of 
Parliament in Ireland, can inherit 
Lands in Treland, 2 
Ne exeat Regnum, | 


- from going beyond Sea to avoid a 
Sentence in the Eccleſiaſtical Court, 


1 oy 345 
1 Nonluit. 

88 | 
The Plaintiff nonſuited in Eject- 


A pes 
* 


confeſs Leaſe, Entry, Gc. and the 
other not, the Plaintiff ſhall pay 
Coſts; but quære how to be di- 
vided, 195 


3 


demption, and where it thall not, 


Granted in Chancery, to ſtop one | 


| | | The T 4 B 5 E. \ Vol. I 


| 
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ment after Evidence, where two | 
-* Defendants, and one appears to 


* Notice. 
See Chancery, Conveyance, 
Moztgage. 


If a Man pleads a valuable Conſide- 
ration in Chancery, to ſave his 
Eſtate from Judgment, he muſt alſo 
ſet forth, That he had no Notice of 


the Judgment, Page 361 
O. 

Obligation. 
penalty may be recovered in an 
Action of Debt upon a Bill Ob- 
ligatory, rhough it be not drawn 
properly as a Penal Bill, 106 

Occupant. 


Occupancy favoured in Chancery, 364 
, Ollice. 


Where the Archdeacon forfeits his Right 
to grant the Office of his Regiſter, by 
the Stat. 5 E. 6.c. i 6. againſt the Sale of 
Offices, whether the King or Biſhop _ 
ſhall cake Advantage of che Forfei- 
ture, 188, 213, 367 

A Diſſenter that hath not received the 
Sacrament of 12 Months before, may 
plead the Stat. 13 Car. 2. Stat. 2.c. 1. 
to excuſe him from ſerving Offices in 
Corporat ions, 247, 248 


Daiginal. 
See UArits. 
What Original Filing within Time, ſhall 
be ſufficient to prevent the pleading 
the Statute of Limitations, 1 * 
[old 


P 


Aion on the Caſe will not lie for the 


- ., pidator, 


-. 


* 
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Whether, in the Common Pleas, an 


Original in a 2 fregit, be ſuf- ; 


gr a Declaration in 


ficient to W; | | 
Page 259 


ae, 

Dutlam r. 

A Man in Priſon ought not to be out- 

lawed by him who impriſoned ye, 
A 44 89 od 4 


Party who hath an Qutlawry, a- 
gainſt a Sheriff who _— to ex- 
tend the Goods of the Outlaw, up- 


on the delivery of a Writ of Capiar | 


| Uilagatnrs, for that it is the King's 
Lols, 8 | 


| le 
Whether Outlawry may be pleaded | 


in Bar to ati Aſmpfit upon a gem 


tum merdit, | 282 | 


1 Plantation. 


Ortod. 
See By-Lals, 


The Priviledge of the Univerſity not 
allowed to a Townſman, fo as to 
excuſe him from Office, who keeps 

a Shop and follows a Trade, tho' 
he be matriculated, and Servant to 

a2 Doctor, # 106 

Privilege not allowed to a Member 


of this Vniverſity, in a Suit in 
Chancery, | 362 


1 


„— —- 


P. 


for Dilapidations, not pardoned 
by the General Pardon ; otherwiſe 
of Suits ex Officio againſt the Dila- 


bits by Succeſſor againſt Executor 


116 


Parliament. 

No Action lies againſt the Chief Of- 
ficer of a Corporation for a double 
Return of a Burgeſs, the Common 
Pleas having no Juriſdiction of this 
Matter, Page 37 


Peace. 


The King cannot diſcharge a Recog- 
nizance taken for Surety of the 
Peace; but after it is broken he 
may, X 131 

A Gentleman (ſaid to be a Member 

| of the Houſe of Commons) bound 

to the Peace for challenging one 
of the King's Witneſſes do Fight, 
| | od ; 31 7 


Though a Plantation be an Inheritance; 
yet being in a foreign Country, 
tis look d upon as a Chatrel to pay 
Debts, and a Teſtamentary Thing, 

358 


See Baron and Feme, Covenant, 
Intent, Scire facias, Copyhold. 


What ſhall be held a double Plea, and 
what ſhall not, 98, 198 
Treſpaſs for carrying away diverſa onera 
equina of Gravel, naught for Incer- 
tainty, | 73 
Want of the Word alto, or aliis, in a 
Declaration, where ſeveral mention 
is made of Things of the ſame 
Nature, yet good enough, 78 


t Ee e For 
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* a * Due ——— 
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For the Defendant to traverſe Matter 
not alledged, good Cauſe for the 
Plaintiff ro demur, Page 79 

If a judgment and Execution be plead- 

ed in an Inferiour Court, not of 
Record, the Proceedings ought to 
be ſet forth at large, and not ſuffi- 
cient to lay, valiter proceſſum fuit; 
alſo it ought to be ſet forth, That 
the Cauſe of Action did ariſe within 
the Juriſdiction, 100 
In a Preſcription for Priviledge , 


tempore quo non exſtat memoria, 


good enough; though the Coutſe 
: be to lay, 4a tempore cujus contra - 
rium me moria hominum nos exiſtit, 
200 91 4 130 
Though by Courſe of the Court, 
if : a Defendant lie in Priſon two 
whole Terms, without any De- 
claration put in, he may get a 
Rule to be diſcharged; yet if a 
Declaration be afterwards deli- 
vered and, Judgment thereupon, 
tis à good Judgment, and the 
Bail formerly given will be lia- 
4 ble, Alls N 210 143 
Where Freehold Lands were pleaded 
to paſs by Surrender, according to 
Cuſtom, the Special Cuſtom muſt 
be ſer forth, | 144 
Where the Writ contains more than is 
- Declared for; this is a Variance not 
_ aided by the Verdict, and Judg- 
ment arreſted; 
Debt u 


| | Hot 068 
pon Bond conditioned, Thar 


the Husband ſhall permit the Wiſe | 
to diſpoſe of her P erſonal Eſtate, | 
Ce. it is not ſufficient for the 
Defendant to plead, quod Conditio 


- nunquam infratta fuit, and put the 
Plaintiff to aſſign a Breach; but 
the Defendant muſt ſhew forth, 

That he hath perform d the Condi- 

tion, 156 


| 
f 


35 3 


* * 


Where an Action of Treſpaſs (brought 
for the ſame Matter in another 
Court) ny be pleaded in Bar to an 

Action of Trover, Page 169, 179 

In Treſpaſs, quod duas acras terre fed 
ſubvert. G.  aſportavit, Judgment 
ſtaid , becauſe thE Declaration 
doth not expreſs the Quantity of 
Earth carried away ; for the two 

Acres relate only to the Ground dig 
nnn 

The Plaintiff declares for Aſſault, 
Battery, Wounding, and Impriſon- 

ment; the Defendant in his Plea 

* aka ng. Notice of the Battery ; 

- naught, _- OS ae 

| Ee in Abatement. That the Pals 

tiff was dead before the Action 

brought ; where good, 196 

Where [ predick. ] is neceſſaty, and 

{ Where not, ge > 

Where a Travetſe that might have 

been omitted, is Cauſe of Demur- 

[- Fa ds 8 22 

Doubleneſs in a Declaration cured by 

anſwering 222 

Day of the Week, where material, 

ought to be ſet forth in Pleading ; 
for the Court are not obliged to con. 
ſult the Almanack, 248 
empore dimiſonum, where it ſhould 
be temporibus dimiſſonum; naught, 

hs | 254, 271 

Super Acclivitatem * hauf , 

which is a Deſcription of a Sci- 
tuation, whether it be a Vill, or 
Lies conus, ſufficient for a Jury ? 

| 254, 272 


Diverſas petias Maberemii cepit, &. 
naught for the Incertainty, 262 
Where the Defendant. pleads an In- 


ſufficient Plea, the Plaintiff ſhall 
make no Advantage of that (up- 
on Demurrer) if his own Decla- 
tation be naught; but Judgment 


will 


7 


Vol II. 


Je 7 4 B. L. Ri 


will be againſt the Plaintiff, p. 262 
As where an Executor ſues for Rent, 


and does not ſufficiently intitle | «1 


his Teſtator to the Eſtate . ; 
D553. 4 £3259 id. 

Plenam poteſtatem, Jus, & Titulum ad 
 \Pramiſſa dimittend, andꝭ does not ſer 
forth what Eſtate he had, whether 
in Fee, or other Eſtate; not good 
upon a Demurrer, 1 2 271 
Houſes: arc ſer forth in Pleading, to 


lie in Parachia prædicta, and two | - 


Pariſhes are named before 3 naught 
ſor the. Incertainty; | 278 

' Traverſe impertinent, where the Mat- 
ter is conſeſſed and avoided; 283 
No: General Rule, That a Matter 


'  eannot be pleaded ſpecially; which | 


may be given in Evidence upon a 
General Iſſue, and in what Caſes it 
may, 295 ; 

' 


Pigs. | ; 
16101. ; ; 
of * o a : 
Hd infra, Statrvie 1 V. & M. cap. 
92 E *. i - 4 Þ>+ _ S x F> 05» #8 925 4 Cs » ; 
4 225 


Preſumptions of Law ſtand as ſtrong, 
till the contrary appears, as an 
expreſs Declaration of the Party, 


Whether the Warden of the Fleet ſhall 
have a Writ of Privilege, fitting 
the Parliament, 154 

_ 
A (econd Prohibition not grantable af- 


ter a Conſultation, G 5, 


298 


* 12 
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FRE 


Seo Dutlamzy. 

Que Eftate. | 

See Copporation,. _.. 
R. 


A Deed, Fine and Recovery, do all 
make but one Aſſurance, but 
each hath ita ſevetal effect, Page 3 r 
Common Recoveries are Common Aſ- 
ſurances, and ate not to be over- 
throwu by nice Conſtructions, 32 


| A Common Recovery ſtopt; what ſhall 


be good Cauſe to ſtop it, 
Relation. 


Of Relation, its force, and where it 
ſhall operate, | 200 


50 


i 


q - -Remainder. 


What ſhall be accounted a Contingent 
Remainder, and hat a Remainder 
veſted, t 


Rent. 
Rent due, if the Thing let hath been 
really enjoyed, 


0 
- 
68 


272 
A 


| Reſervation void, 
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A Rent cannot be reſerved out of | © 

Thing incorporeal, Page bail Sn: A 100 4232 0 

Every Quarter's Rent is a ſeveralxfx 8. 
Debt, and diſtindt Actions ma oo 
be brought for each Quarter's Rent: | | Scire faciag. 
Not ſo for part of the Money due 1 
upon Bond, or Contract, unleſs the 7 Here one Ter- tenant is Re- 
Plaintiff ſhews, that the reſt is (a- | VV turned ſummoned, he may 
tisfied, 129 | - plead; That there are other Ter- 


A Debt for Rent payable by an Exc- | tenants, though. in another Coun. 
cutor before Bonds, becauſe it ſa- ty 104. But he muſt not plead 
vours of the Realty, and is main- | this by way of Abatement, but 
tain'd in regard of the Profits of the [| demand Judgment, /t ipſe ad bre ve 


Land received, — 184 præd in forma ad. retorn 0 

| 8 bn compelli —— 100 —— 

Requeſt. | The Record of a Scire facias naught 

| $4 INE I in the Titling, not permitted to be 

Requeſt, where neceſſary to be fer |. amended, | >» Ju id. 

forth, and where not, 75 Scire Facias in Chancery to repeal a Pa · 

22 | $2: Dll; 3:7 as 2h; 344 
j* Reſcous; ' | . : 7 

5 See Conveyance, Marriage, Pon 


If a Sheriff Retum a Reſcous, it is | A Voluntary Settlement avoided by a 
not now traverſable, though former- following Settlement in Jointure, 
ly it was, 175 | | e e 303 


Reverſion, : 3 | 2 Sheriff, 1 5 | 


A Reverſion is a preſent: Intereſt, | If a Sheriff of a City be in Con- 
though to take effect in poſſeſſion tempt, the Attachment ſhall go to 
after another Eſtate determined, the Coroners, and not to the Mayor; 

| 328 but if he be out of Office, then it 
pooh lla ſhall go to the ſucceeding Sheriff 
Revocation, - | 


| 216 
What ſhall be a good Revocation in Simonp. 


my +455, | 50 | 2 
= 4 5 1 To fell an Advowſon es intentione 
| 1367 that F. S. ſhall be preſented, Si- 
. 41 mon 5 N - 39 
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In Caſe of Simony the Preſentation 
veſts in the King without Office, 


Quere in other Cales, Page 213 


Statutes. 


13 E. x. Stat. of Winton, In an Action 
upon this Statute, not neceſſary to 
ſer forth more in the Declaration than 

is pertinent to the Action, 215 

4 H. 7. cap. 24. Of Fines, Of Claims 

.- after: the coming in of future Inte- 

reſts in the ſecond Saving in this 

NP ot Ht 38 

21 Jac. I. cap. 16. See Limitations. 

22, 23 Car. 2. cap. 9. No more Coffs than 


Damages, explained. 36 
What Treſpaſs within this Statute, 
- what not, 48 


29 Car. 2. cap. 3. A Promiſe by Let- 
ter, a ſufficient Promiſe in Writin 
{i & Promiſe in Writing 


within this Statute, 361. This 


Statute does not extend to Truſts 
raiſed by Operation of Law, 361 
31 Car. 2. cap. 2. Where a Man com- 


mits A capital | Crime in Ireland, 


be may be ſent thither to be tried 
thereupon ; notwithſtanding that 
by chis Act, No Suljeck of this 


reign Parts, = 
4p That Sratute 
( which faves Time of Limitarion ) 
does not alcer the Form of Pleading, 
but that ſhall be as it was before, 


185, 197 
13 ry 2. 247, 248 
Statute, Recognizance, 


See Fine. 


What ſhall be eſteemed a regular 

Extending of a Statute-Merchanc, 

' a 8 8 
3 


Kealm ſhall be fent Priſoner to any fo- | 


Where the Intereſt of a former Statute 
ſhall be drown'd in that of a lat- 
ter, being both extended, and aſ- 
ſigned to the fame Perſon, 326,327, 
Page 328 

The Extent of a Statute, what it is, 
and the Effet thereof, 326, 338 
An Extent upon a Puiſne Statute, 
where extended afrer a Prior Sta- 
rute, is in the Nature of a Rever- 
fional Intereſt, 328 
When a former Statute is determined, 
whether ir be by releaſe of the 
Debt, by purchaſe of Part of the 
Lands, by being barr'd by Non- 
Claim upon a Fine, Satisfaction 
acknowledged, or any other Means, 
this lets in the Puiſue Statute, 332 
An Extent begins by Record, but it 
may end without Record; for a Re- 
leaſe by the Conuſee after Extent, 
determines it, and he that hath a 
Puiſne Statute may enter, 336 
Cannot be aſſigned before Extent, in 
Law, 65 362 


Surrender. 


No Surrender of an Eſtate without 
Acceptance by the Surrenderee, 199 
Vet quære; for the Judgment was re- 
verſed in Parliament, 208 
That a Surrender diveſteth the Eſtate 

immediately, before expreſs Aſſent 

of the Surrendetee, 203 & af. 
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Tail, 


Deviſe to one for Life, Remain- 

der to the Heirs Male of his 
Body for ever; this is an Eſtate - 
Tail in the Deviſee, 313 
Fff A 


== 


— ” a 


| 


Vol. II. 


The TABLE. 


A Sum of Money cannot be entailed, i 
RS, 
Tender. 


| 


Plea of a Tender without ſetting forth | 


a Refuſal, not good ; otherwiſe if 
a Place of Payment was appointed, 
and the Party to reccive was not 
there, 7 6m 109 


Wherher Notice be neceſſary to be gi- 
ven to the Parſon, upon ſetting 
forth of Tithes, + i 48 

"Traverſe. 
Sec Pleading, 


Whether liſting of Men, to ſend be- 


yond Seas to join the King's Ene- 
mies, be Treaſon within the Clauſe 
of levying War, in the Statute of 
25 Ed. 3. 916 
Whether the Indictment ſhould not 
expreſs in particular, who thoſe 
Enemies are ; or whether the Ge- 
neral Words be not ſufficient, 

> S374 94] | Lid. 
To lift, &c. and an Intent to depoſe 
the King is Treaſon, within the 
Clauſe of Compaſſing the Death of 
the Ring, TE _ 


Treſpaſs. 
See Aſſent. 


Whether a Suit in an Action of Treſ- 
piſe, be a Breach of Covenant to 


hold and enjoy quietly, 46, 61, 62 £ 
£ 


; 3 by | . -F , 
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Where an Action of Trover will lie for 
Goods, though an Action of Tre. 
paſs would not, for taking them, 


| P age 169, 170 
| Truſt. 
See Chancery, Limitation, 


The Force of the Word, Truſt, in the 
Limitation of a Uſe, 312 
Where a Man buys Land in another's 
Name, and pays Money, it will be 
2 Truſt for him who pays the Mo- 
ney, though there be no Deed decla- 
ring the Truſt, + + 798065 
Truſt executed in Chancery, according 
to the Parties meaning, 363, 364 


Ttial. 


A new Trial directed by the Lord 
Chancellor, where the former Ver- 
dict has been complain d of in a Bill 
before him, the Complainant pays 

ing the Coſts of the firſt Trial, 35r, 


352 
REIT 
See Pleading. 141 
Cerdif. 


See Baron and Feme. 


Miſtake in an Indebitatus A 
ſumpfit, where good after * 
dict, 
A Declaration, though inartificial, is 
notywithſtanding good after Verdict, 


174 
Gill 
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All. 


Vill and Pariſh, the Diverſity, and 
where Lands in one ſhall paſs in the 
other of the ſame Name, Page 31 

Umpire, 


Arbitrators and Umpire cannot law- 

fully have concurrent Authorities at 

the ſame Time, | 115 
ate. 


Where Money is paid to A. for rhe Uſe 
of B. in whom the Right and Inte 


reſt veſts, 10 
Lands may be deviſed, to the uſe of 


another; but if no uſe be limited, 
they will lodge in the Diviſee; for 


a Deviſe implies a Conſideration, 312 


Alury. 


No unlawful Uſury, if the Apree- 
ment be not Corrupt, though the | 
Wording of the Condition may be 


otherwiſe by Miſtake, 83 


ot, * P * —— 


W. 


Mager ok Law. 


Here a Man ſhall be admitted 
to Wage his Law in an 
Action of Debt, and the manner of 


— 


doing it, | 171 | 


| 


* 


Waver. 


An Executor cannot wave à Term, un- 
leſs he renounce the whole Execu- 


ſhip, Page 209 
Way, 
How a Man may intitle himſelf to a 
Foot-way, 186 
Wills, 
See Devile. 


Where there is a Cuſtom to paſs Lands 
by a Parol or Nuncupative Will; 
yet they ſhall not paſs without ex- 
preſs and plain Words to ſhew the 
Intention, 216 

A Cumulative Proviſion in a Will, 
ſhall not double a Portion, unleſs 
plainly proved, that the Teſtator 
intended to do ſo, 347, 348 


Writs. 

Where a Writ ſhall be amended, ac- 
cording to the Inſtructions given to 
the Curſitor, 446, 49, 152 

Where an Original Writ ſhall be new 
made, according to the Inſtructions 
firſt given to che Cutſitor, 130 


Uſual for a Plaintiff to rake out his 
Original after Judgment entered, 154 
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BO O KS printed for D. Browne, 0. Lloyd, W. Mears, 7. hd 
I. Woodward, and J. Hook N 


Iderfin's Reports, the ſecond Edition, corrected, with ſeveral thouſand Re. 
8 ferences added by Robert Dobyns, Edward Chilton, and Robert Sin- 
ner, Eſqs, never before printed, in 2 Vol. Price r/. 5s. | 

Lutwyche's Reports and Entries, 3 Vol. Pr. 34. | 

Keble's Reports, 3 Vol. Pr. 14. 15. 64. wo" „„ 

The Practical Regiſter in Chancery, or a compleat Collection of the ſtand- 
ing Orders and Rules of Practice in Chancery, together with the ruf d Points 
of Practice there: Collected from the printed Chancery-Caſes, Reports, and 
practical Books, and from Obſervation and Experience, as alſo the Alterations 
_—_ in Practice by all the Statutes to this Time, and by Uſage and Cuſtom, 

r. 54. | | e | 

Pleas of the Crown in two Parts, or a Methodical Summary of the Prin- 
cipal Matters relating to that Subject, with ſeveral hundred References, never 
before printed, to the ancient and modern Books of the Law; and likewiſe 
three other Treatiſes, viz, Of Sheriffs Accounts, Trial of Witches; and 
Proviſion for the Poor. By Sir Matthew Hale. Second Part, being a Conti- 
nuation of the Pleas of the Crown down to this Time, in Sir Matthew Hale's 
Method, by Giles Jacob, Gent. Pr. 7 s. | 8 c py 
The Law of Elections, relating to Election of Members to ſerve in the Houſe 
of Commons, containing the Duty of Electors, the Elected, and the Officers 
Returning. 5 | | 1 
Rights of the Clergy of that Part of Great Britain called England, as 
eſtabliſned by the Canons, the Common Law, and the Statutes of the Realm: 
Being a methodical Collection under proper Titles, of all Things relating to 
the Clergy, which lie diſpers d in the Volumes of thoſe Laws: But chicliy of 
ſuch Things which depend on Acts of Parliament, and upon ſolemn Reſolutions 
of the Judges in the Courts at Weſtminſter, in Caſes concerning the Rights, Du- 
ties, Power, and Privileges of the Clergy. By William Nelſon Eſq; the ſecond 
Edition with large Additions. | 

The Practice of Courts-Leet and Courts-Baron, with full and exact Dire- 
ctions for making up Court- Rolls, as well of Courts- Leet as of Courts- Baron; 
as alſo the manner of drawing and entering all Sorts of Precedents, and For- 


feitures in Courts- Leet, and of Surrenders, Admiſſions, and Recoveries in the 


Nature of Writs of Entry Sar Diſſeiſin en le Poſt at the Common Law; likewiſe 
ſeveral curious Matters and Notes in Law relating to Preſentments, Diſtreſs, 
Amerciaments, Fines, Reſcous, Replevin, Waſtes, Eſtrays, By-Laws, Harriots, 
Eſchear, Surrenders, & c. wich Directions for giving Charges to the Jury and 
Homage at a Court- Leet and a Court-Baron, Publiſhed from the Manuſcripts 
of Sir Will:am Scroggs Knt. ſome time Lord Chief Juſtice of England. To this 
third Edirion are added very large Additions, and the late Acts of Parliament 
concerning the Duty on Surrenders, Admittances, Cc. The whole carefully cor- 
rected from the Errors of the former Impreſſion. | 

A Preparative co Pleading, being a Work intended for the Inſtruction and 
Help of young Clerks of the Court of Common Pleas. By George Townſend Elq; 
ſecond Prothonotary of that Court. The third Edition. Sparſa & Neglecła cocgi. 


